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PEOPLE  ex  rd..  Lower,  Ebspondent,  v.  DONOVAN,  as 
Inspbctob  of  Elections,  etc.,  Appellant. 

CouBT  OF  Appeals,  October,  1892. 

§§  8,  770,  2068,  2069. 

Mandamus — cannot  he  issued  in  first  department  or  eaewhere  by  judge 
at  chambers — Court  cannot  issue  mandamus  on  election  day 
^'What  business  may  be  done  by  court  on  day 
of  general  election — Contempt. 

An  order  made  by  a  court  or  judge  in  a  proceeding  of  which  the 
tribtinal  or  officer  had  no  jurisdiction,  and  -which  is  not  merely 
irregnlar  or  erroneous,  is  not  a  lawful  mandate,  and  disobedience 
thereto  cannot  be  pxmished  as  a  contempt  [i]. 

A  judge  at  chambers  has  no  jurisdiction  either  in  the  city  of  New 
York  or  elsewhere  within  the  State  to  issue  a  writ  of  man- 
damus p2]  ;  the  writ  can  only  be  issued  at  special  term,  except 
iQ  cases  where  it  is  provided  by  section  2069  of  the  Code  of  Civil 
Procedure  that  it  shall  be  granted  only  at  general  term  [^,  i^], 
and  the  provisions  of  section  770  of  the  Code  of  Civil  Procedure 
declaring  that  in  the  first  judicial  district  a  motion  which  else- 
where must  be  made  in  court  may  be  made  to  a  judge  out  of 
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court,  exoept  for  a  new  trial  on  the  merits,  does  not  apply  to  the 
issuance  of  a  writ  of  mandamus,  and  does  not  enlarge  the  power 
of  the  judge  in  the  first  j  udicial  district  so  as  to  enable  him  to  issue 
a  writ  of  mandamus  out  of  term  or  when  not  sitting  as  a  court 

[6.8,11,12]. 

The  rule  at  common  law  p],  in  colonial  times^ under  the  ordinances 
of  1699  and  1714  P],  under  the  Bevised  Statutes  [3].  under  laws 
of  1873,  chap.  239  [^].  and  under  the  Code  of  Procedure  and  of 
Civil  Procedure  [^-^^],  as  to  whom  the  power  to  issue  a  writ  of 
mandamus  is  vested  in  stated. 

No  court  can  be  opened  within  this  State  on  the  day  of  any  general 
election  to  transact  any  business,  except  for  the  purpose  of  re- 
ceiving a  verdict  or  discharging  a  jury,  and  for  the  exercise  by 
'a  single  magistrate  of  certain  jurisdiction  in  a  criminal  case  \}^. 

A  voter  who  is  refused  the  right  to  vote  at  a  general  election  can  re- 
sort to  no  court  for  relief  until  after  his  right  is  lost,  and  no 
court  can  entertain  his  application  on  election  day  [^^J. 

People  ex  rel..  Lower,  t7.  Donovan  (63  Hun,  612 ;  s.  c.  45  St,  Rep.,  141; 
18  y,  Y.  Supp.  501)  reversed. 

iDecided  October,  1892.) 

Appeal  by  the  defendant  from  an  order  of  the  general 
term  of  the  supreme  court,  in  the  first  department,  af- 
firming an  order  of  the  special  term  adjudging  him  guilty 
of  criminal  contempt  and  punishing  him  by  fine  and  im- 
prisonment 

The  facts  are  stated  in  the  opinion. 

Henry  Grasse,  for  defendant,  appellant. 

^o  order  having  been  made  in  this  matter  by  the  su- 
preme court,  at  a  special  term  thereof,  the  writ  was  not  a 
lawful  mandate  of  the  court ;  and  disobedience  of  it  caur 
not  be  punished.     (People  v.  Gilmore,  26  Hun,  1.) 

The  want  of  an  order  of  the  court  duly  entered,  grant- 
ing the  writ  of  mandamus  is  a  fatal  defect,  and  renders  it 
nugatory ;  for  unless  granted  at  a  general  term  of  the 
supreme  court,  it  can  only  be  granted  at  a  special  term 
of  the  court.     Code  Civ.  Pro.  §  2068.    The  only  exception 
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provided  for  is,  that  in  the  next  section  2069,  that  in  cer- 
tain cases  it  can  only  be  granted  at  general  term.    The 
provision  of  §  770  of  the  Code,  has  no  application  to 
qualify  the  §  2068,  which  is  relied  on.   Section  770  is  em- 
braced under  a  *^  Title "  headed  and  called  "  Motions  and 
Orders  GeneraRy"    The  various  provisions  of  this  Title, 
'*  Motions  and  Orders   Generally ^^  are  referred  to  in  the 
second  sentence  of  §  1997  of  the  Code,  as  follows :   **  The 
provisions  of  this  act,  relating  to  amendments,  motions 
and  intermediate  orders,  in  an  action  are  applicable  to 
similar  acts  in  such  a  special  proceeding  ;    except  where 
special  provision  is  otherwise  made  therein,  or  where  the 
proceeding  is  repugnant  to  the  object  of  a  State  writ,  or 
the  mode  of  procedure  thereunder."    So  that  whatever 
there  is  in  §  770,  as  to  the  powers  of  justices  out  of  court 
in  the  first  district,  is  nullified,  as  to  writs  of  mandamus 
by  the  special  provision  otherwise  made  in  §  2C6S,  that 
they  can  only  be  granted  at  a  special  term  of  the  court. 
Among  these  §§  1991  to  2014  under  ''Article  First;'  will 
be  found  other  provisions  as  in  §§  1998  and  1999,  making 
other  qualifications  by  similar  language,  as  to  mandamus 
and  other  State  writs ;   vide  Code  Civ.  Pro,  §  2092  as  to 
prohibition.     And  it  must  be  further  urged  that,  as  the 
only  remedy  by  appeal  is  from  **  an  order  granting  aper- 
empkyry  writ '  of  mandamuSy* "  as  provided  by  §  2087,  the 
entry  of  a  formal  order,  granting  or  refusing  a  writ  of  man- 
damus is  necessary  j   and  a  different  practice,  as  in  this 
case,  in  the  language  of  §  1997  of  the  Code  *'  is  repugnant 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure 
thereunder,"   as  prescribed  by  the  Code.    §§  2068  and 
2087.     .     .     .     The  writ  of  mandamus  in  this  case  was  un- 
lawful because  it  was  issued  on  a  public  holiday,  i.  e.,  the 
general  election  day,  the  3d  of  November,  1891.     (Law 
1887;  chap.  289,  §  1.)  The  decisions  of  the  supreme  court, 
general  term  in  the  People  v.  Kearney  in-47  Hun^  1£9,  and 
in  People  ex  rel.  Fulton  v.  Supervisors  of  Oswego,  50  Hun, 
105,  in  construing  this  holiday  law,  stand  upon  the  very 
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narrowest  interpretation  of  the  language  of  the  act  of 
1887.  .  .  .  There  is  no  power  in  the  court  or  a  justice 
of  the  supreme  court  to  grant  or  issue  a  mandamus  on 
any  day  on  which  a  general  election  is  held  in  the  State. 
The  statutes  of  this  State  proyide  as  follows :  ^'  No  court 
shall  be  opened  to  transact  any  business  in  any  city  or 
town  on  the  day  such  election  shall  be  held  therein,  un- 
less it  be  for  the  purpose  of  receiving  a  verdict  or  dis- 
charging a  jury  ....  but  this  section  shall  not 
prevent  the  exercise  of  the  jurisdiction  of  any  single  mag- 
istrate, when  it  shall  be  necessary  in  criminal  cases  to 
preserve  the  peace  or  to  arrest  offenders."  (Sections,  title 
1,  chap.  130,  laws,  1842,  as  amended  by  §  2,  chap.  240, 
laws,  1847.  Also  voL  1,  BircPa  Bev.  Stat.  p.  926.  Also 
vol.  1,  Bank's  (6th  ed.)  Bev.  Stat,  p.  427.  See  also  In  re 
Election  Day,  7  HiUy  194.  Redfield  v.  Florence,  2  K  D. 
Smith,  340.) 

Damd  LevetUritt  &  Charles  H.  Knox,  for  relator,  re- 
spondent. 

It  has  been  repeatedly  held  that  a  court  has  power  to 
sit  on  a  holiday.  (People  v.  Kearney,  47  Hun^  133,  134. 
People  V.  Supervisors,  50  Hun,  105.  Nichols  v.  Kelsey^ 
13  N.  Y.  Civ.  Pro.  154.  Fries  v.  Coar,  13  N.  Y.  Civ.  Fro. 
152.)  The  election  law  refers  only  to  a  "  court,"  and  not 
to  the  power  of  a  judge.  Chap.  130,  Laws  of  1842.  'Chap. 
240,  Laws  of  1847.  Bank's  Bev.  Stat.  (8th  ed.),  p.  410. 
In  the  first  judicial  district  a  motion,  which  elsewhere 
must  be  made  in  court,  may  be  made  to  a  judge  out  of 
court.    (Code  Civ.  Fro.  §  770.) 

Andbews  J. — On  the  3d  day  of  November,  1891,  the 
day  of  the  general  election  in  this  State,  the  Honorable 
A.  R.Lawrence,jone  of  the  justices  of  the  supreme  courts 
upon  application  made  to  him  at  his  chambers  in  the 
City  of  New  York,  in  behalf  of  the  relator,  a  duly  qualified 
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elector  of  the  Seventh  Election  District  of  the  Second  As- 
sembly District  of  that  city,  made  an  order  requiring  the 
inspectors  in  that  election  district  to  show  cause  before 
him  at  the  court  house,  in  said  city,  at  3  o'clock  p.  M.  of 
that  day,  why  a  writ  of  peremptory  mandamus  should  not 
be  issued  commanding  and  requiring  them  to  permit  the 
relator  to  take  the  disability  oath  provided  in  the  election 
law,  and  upon  taking  the  oath,  to  permit  him  to  retire 
with  a  person  of  his  selection  to  one  of  the  booths  and 
compartments  provided  in  said  election  district  for  the 
purpose  of  preparing  his  ballot,  and  to  accept,  receive 
imd  deposit  the  ballot  when  prepared,  &c.  The  affidavit 
upon  which  the  application  was  made  set  out  certain  facts 
which,  in  the  opinion  of  the  learned  justice,  entitled  the 
relator  to  this  relief.  The  order  to  show  cause  was 
served  on  Donovan  and  the  other  inspectors  within  the 
time  limited  by  the  order,  but  they  did  not  appear  on  its 
return,  and  thereupon  due  proof  of  the  service  of  the  order 
having  been  made,  and  of  other  facts,  the  justice  issued 
a  peremptory  writ  following  the  order  to  show  cause  and 
commanding  the  inspectors  to  do  and  permit  the  things 
therein  stated. 

The  peremptory  writ  was  served  on  the  inspectors  be- 
fore the  closing  of  the  polls,  and  there  is  evidence  tend- 
ing to  show  that  they  refused  to  obey  it.  Subsequently, 
Application  was  made  to  the  court,  at  special  term,  to 
punish  the  inspectors  for  contempt  in  disobeying  the  writ, 
and  the  proceedings  resulted  in  an  order  adjudging  the 
defendant  Donovan  guilty  of  contempt  and  imposing  upon 
him  a  fine  of  $250  and  ten  days'  imprisonment,  as  a. 
punishment  for  his  misconduct.  The  order  was  affirmed 
on  appeal  to  the  general  term,  and  the  present  appeal  is 
from  the  order  of  affirmance. 

The  order  made  by  the  special  term  is  challenged  on 
the  ground  that  Mr.  Justice  Lawrence,  sitting  at  cham- 
bers, and  not  as  a  court,  had  no  jurisdiction  to  issue  the 
mandamus  for  the  disobedience  of  which  the  order  pun- 
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ishing  the  defendant  for  contempt  was  made.  If  this* 
point  is  well  taken,  it  disposes  of  the  case,  and  the  orders 
of  the  special  and  general  terms  must  be  reversed ;  for 
it  is  a  clear  proposition  that  an  order  made  by  a  court  or 
judge  in  a  proceeding  of  which  the  tribunal  or  officer 
[']  had  no  jurisdiction,  and  which  is  not  merely  irregu- 
lar  or  erroneous,  is  not  a  lawful  mandate,  and  dis- 
obedience thereto  cannot  be  punished  as  a  contempt 
{Code  Civ.  Pro.,  §  8 ;  Eng.  dk  Am.  Ency.  of  Law,  788,  and 
oases  cited). 

The  power  to  issue  the  writ  of  mandamus  was  at  the 
common  law  lodged  exclusively  in  the  Court  of  King's 
Bench,  because  of  the  general  superintendence  it  ex- 
[^  ercised  over  all  inferior  jurisdictions,  and,  unless  con- 
ferred by  statute,  could  be  exercised  by  no  other 
court  in  the  realm.  It  was  one  of  the  prerogative  writs, 
and  if  any  trace  is  to  be  found  of  an  attempt  by  any  other 
court  to  exercise  the  jurisdiction,  in  the  absence  of  a- 
special  statute  conferring  the  authority,  it  was  in  the 
nature  of  a  usurpation  (Audley  v.  Jay,  Poph.  176  ;  2  Blk, 
Com,,  110;  Moses  on  Mand.,  16;  People  ex.  rel,  v.  Green,  68 
N.  Y.,  296).  The  jurisdiction  resided  in  the  court  and 
not  in  the  individual  judges,  and  the  writ  was  issued  in 
term  and  not  in  vacation. 

In  colonial  times  the  supreme  court  of  the  colony  of 
New  York,  by  the  ordinances  of  1699  and  1704,  was  in- 
vested with  all  the  powers  of  the  courts  of  King's 
p]  Bench,  Common  Pleas  and  Exchequer  in  England, 
and  by  the  Bevised  Statutes  (2  B.  S.,  3d  ed.,  p.  259, 
§  1)  the  supreme  court  of  the  State  was  declared  to  be 
vested  with  all  the  powers  and  jurisdiction  which  be- 
longed to  the  supreme  court  of  the  colony  of  New  York, 
with  certain  exceptions  not  now  material  to  be  noticed. 
The  same  statutes  regulated  proceedings  by  mandamus, 
and  while  they  do  not  expressly  limit  the  power  to  issue 
the  writ  to  the  supreme  court,  or  prohibit  its  being  issued 
by  a  judge  out  of  the  court,  they  assume  that  the  power 
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inheres  alone  in  this  supreme  jurisdiction  and  is  to  be 
exercised  by  the  court  as  such  (2  Bey.  St.,  608,  Tii  Writs 
of  Mandamus  and  Prohibition). 

The  statute  of  1873,  chapter  239,  has  been  construed 
as  conferring  upon  certain  other  courts  the  power  to  issue 

the  writ  (People  ex  ret  v.  Green,  supra)  ^  and  it  may 
I*]    be  conceded  that  the  Legislature  could  authorize 

the  writ  to  be  issued  by  a  judge  in  vacation,  although 
it  is  difficult  to  see  how  such  a  jurisdiction  could  be  con- 
Teniently  exercised,  in  yiew  of  the  fact  that  the  proceed- 
ing by  mandamus  is  substantially  an  action  which  may 
inyolye  pleadings,  issues,  trial  and  final  judgment  upon 
the  right,  unless  the  power  of  the  judge  acting  in  cham- 
bers and  not  as  a  court  could  be  restricted  to  issuing  the 
writ  returnable  before  the  court,  as  is  the  procedure  in 
some  of  the  States. 

The  power  of  the  judge  to  issue  the  writ  inyolved  in 
the  present  appeal  is  placed  on  section  770  of  the  Code  of 

Civ.  Pro.,  which  declares  that ''  in  the  First  Judicial 
[*]    District  a  motion  which  elsewhere  must  be  made  in 

court,  may  be  made  to  a  judge  out  of  court,  except 
for  a  new  trial  on  the  merits." 

The  argument  is  that  an  application  for  a  writ  of 
mandamus  is  under  the  Code  a  motion,  and  that  the  writ 

when  issued  is  an  order,  and  that,  although  elsewhere 
[*J    it  can  only  be  issued  on  application  to  the  court,  and 

not  by  a  judge  out  of  court,  neyertheless,  in  the  First 
District,  under  the  section  quoted,  the  motion  may  be 
made  before,  and  the  writ  may  be  issued  by,  a  judge  at 
chambers. 

It  is  to  be  observed  that  section  770  of  the  Code  of 
Ciy.    Pro.   is    substantially  a  re-enactment  of   section 

401  of  the  Code  of  Procedure.  But  the  former  Code 
n     expressly  excepted  mandamus  proceedings  from  its 

operation  (§  471),  and  under  that  Code  a  judge  out 
of  court  in  the  First  District  had  no  power  in  mandamus 
proceedings  other  or  greater  than  was  possessed  by  any 
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other  judge  in  any  other  part  of  the  State.  It  seems  to 
be  clear  that,  under  the  former  Code,  a  judge  out  of  court 
could  not  haye  issued  a  mandamus,  as  that  power,  by 
practice  and  the  general  understanding,  could  not  be  ex- 
ercised only  by  a  court,  and  could  not  be  exercised  by  a 
judge  out  of  court. 

It  remains  to  consider  whether  the  Code  of  Civil  Pro- 
cedure has  enlarged  the  power  of  a  judge  in  the  First 

District  so  as  to  enable  him  to  issue  a  mandamus  out 
p]     of  term  or  when  not  sitting  as  a  court.    Prior  to  the 

enactment  of  the  Code  of  Civil  Procedure,  the  writs 
of  habeas  corpus,  mandamus,  prohibition,  &c.,  were  regu- 
lated by  statutes,  and  the  practice  of  the  courts.  In  the 
Code  of  Civil  Procedure  these  statutes  and  the  practice 
thereunder  were  brought  together  and  codified  under  the 
title  "  Special  proceedings  instituted  by  State  writ,"  and 
the  writs  above  enumerated  were  denominated  State 
writs.  The  several  writs  are  treated  of  in  separate  arti- 
cles, and  the  procedure  is  regulated  with  great  detaiL 
The  respective  articles  define  how  and  when,  and  by  what 
authority  writs  to  which  they  severally  relate  may  be  is- 
sued. The  power  to  issue  writs  of  habeas  corpus  was, 
for  obvious  reasons,  conferred  upon  both  the  supreme 
court  and  special  or  general  term,  and  upon  judges  out  of 
court,  and  judicial  officers  authorized  to  perform  the 
duties  of  a  judge  (§  2017). 

But  the  article  relating  to  writs  of  mandamus  expressly 
confines  the  power  to  issue  the  writ  to  a  court  at  special 

or  general  term.  Section  2068  is  as  follows :  *^  Ex- 
17]     cept  where  special  provision  is  made  therefor  in  this 

article,  a  writ  of  mandamus  can  be  granted  only  at  a 
special  term  of  the  couri  In  the  supreme  court  the 
special  term  must  be  one  held  within  the  judicial  district 
embracing  the  county  wherein  an  issue  of  fact  founded 
upon  an  alternative  writ  is  triable  as  prescribed  in  this 
article.  The  foUowiag  section  (2069)  precribes  in  what 
cases  the  writ  may  or  shall  be  granted  at  general  term. 
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Section  2069  contains  the  only  provision  in  the 
P']   article  which  permits  any  tribunal  or  other  than  the 

special  term  to  grant  the  writ 

The  right  of  a  jadge  out  of  court  to  grant  the  writ 
seems  to  be  necessarily  excluded  by  the  language  of  sec- 
tion 2086,  since  there  is  "  no  other  provision  in  the 
p]   article  "  conferring  upon  a  judge  out  of  court  the 

authority.  Even  if  an  application  for  a  writ  of  man- 
damus is  a  motion  within  §  768  of  the  Code  of  Civ.  Pro., 
it  is  taken  out  of  the  operation  of  §  770  by  the  peremptory 
and  unequivocal  language  of  §  2068.  In  the  article  relating 
to  writs  of  prohibition  are  sections  limiting  the  power  to 
issue  those  writs  to  the  court  at  special  or  general  term, 
substantially  as  in  the  case  of  mandamus. 

It  is  difficult  to  suppose  that  the  power  to  issue  the 
extraordinary  writ  of  prohibition  was  intended  to  be  vest- 
ed in  a  judge  out  of  court,  under  the  language  of  §  770,  and 
yet  this  result  would  follow  if  the  construction  placed  by 
the  courts  below  upon  the  power  of  a  judge  to  issue  a 
mandamus  is  correct;  the  language  of  the  statute  in  both 
eases  being  substantially  the  same. 

We  find  it  impossible  to  avoid  the  conclusion  that 
["]  a  judge  at  chambers  in  the  City  of  New  York,  or 

elsewhere  within  the  State,  has  no  jurisdiction  to 
issue  a  writ  of  mandamus. 

The  right  of  a  voter  to  vote  may  be  lost  unless  this 
power  shall  be  conferred.    Under  the  statute,  no  court 

can  be  opened  within  the  State  on  the  day  of  any 
[^  general  election  to  transact  any  business,  except  for 

the  purpose  of  receiving  a  verdict  or  discharging  a 
jury,  and  for  the  exercise  by  a  single  magistrate  of  cer- 
tain jurisdiction  in  criminal  cases  (§  5,  tit.  1,  chap.  130, 
Laws  of  1842,  as  amended  by  §  2,  chap.  240,  Laws  of  1847). 
The  voter  who  is  refused  the  right  to  vote  can  re- 
["]   sort  to  no  court  for  relief  until  after  his  right  is  lost, 

as  no  court  can  entertain  his  application  on  election 
day. 


' 
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If  an  enlarged  jurisdiction  in  these  cases  is  expedient, 
the  remedy  is  with  the  Legislature. 

Yoters  outside  of  New  York  can  haye  no  relief  by 
mandamus  issued  on  the  day  of  election,  and  we  think  the 
Toters  of  that  city,  under  the  arrangements  of  the  statute^ 
are  in  the  same  situation. 

Our  conclusion  requires  a  reversal  of  the  orders  of  the 
special  and  general  term. 

All  concurred,  except  Grat,  J.,  dissenting* 


NATIONAL  BROADWAY  BANK  IN  THE  CITY  OF 
NEW  YORK,  Respondent,  v.  HITCH,  Impleaded, 

Era,  Appellant. 

Supreme  Court,  First  Department,  General  Term,  Db« 

GEMBER,  1892. 

§§  1282-1292. 

Judgment — when  laches  will  defeat  motion  to  set  aside^^^hen  not  set 

aside  because  of  error  in  law. 

Where,  bj  the  entry  of  jncLgment  agarnst  two  defendsnts,  a  third 
defendant,  who  was  jointlj  liable  with  the  others  for  the  debt 
sned  npon,  was  merged  in  the  judgment,  and  such  defendant 
diBoharged  from  liability  thereon,  the  court  cannot,  by  vacat- 
ing the  judgment  entered  against  his  co-defendants,  create  a 
new  liability  against  him. 

A  right  of  action  once  extinguished,  as  by  merger,  though  for  ever 
BO  short  a  time,  is  gone  forever,  and  can  never  again  be  revived. 

No  relief  can  be  granted  by  a  motion  to  set  aside  a  judgment  where 
the  ground  of  the  motion  is  an  error  of  law;  and  where  it  is  an 
error  of  fact  not  arising  upon  the  trial,  the  motion  should  be 
made  within  two  years,  or  the  court  cannot,  upon  that  ground^ 
grant  any  relief. 

It  seems  that  the  supreme  court  has  power  to  open  de&ults  and 
vacate  judgments  independent  of  the  provisions  of  the  Code  of 
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Oivil  Procedure,  and  that  this  power  inheres  in  the  yory  consti- 
tution of  the  court,  which  said  power  can  only  be  exercised 
where  the  relief  relates  to  a  judgment  or  order  affecting  only  the 
original  parties  to  the  proceeding,  and  does  not  afiect,  impair  or 
destroy  the  vested  rights  of  the  third  person. 
{Decided^  December,  1892.) 

Appeal  by  the  defendant,  Hitch,  from  an  order  of  the 
special  term  vacating  a  judgment  entered  in  this  action 
against  the  defendant,  Swift. 

The  facts  appear  in  the  opinion. 

Henry  A.  Foster^  for  defendant  Hitch,  appellant 

William  F.  MacBae  {Kelly  dt  MacBae,  attorneys),  for 
plaintiff,  respondent. 

O'Bhien,  J. — ^This  appeal  brings  np  for  review  an  order 
granting  leave  to  plaintiff  to  vacate  a  judgment  in  its 
favor  entered  against  two  of  the  defendants.  This  action 
was  brought  in  June,  1886,  on  a  promissory  note  made  by 
the  defendants  under  their  firm  name  of  H.  H.  Swift  & 
Co.,  which  firm  was  composed  of  Humphrey  H.  Swift, 
Alfred  G.  Swift  and  Henry  F.  Hitch.  The  defendants 
Swift  separately  appeared  and  interposed  a  demurrer  to 
the  complaint,  which  was  overruled  and  the  action  sev- 
ered as  to  them  by  order  of  the  court,  and  judgment  upon 
the  demurrer  entered  as  against  them.  Thereafter  an 
answer  was  served  on  behalf  of  Hitch,  setting  up  the 
judgment  thus  entered  against  the  Swifts  as  a  bar.  The 
plaintiff  moved  to  overrule  this  answer  as  frivolous,  which 
motion  was  granted,  and  a  separate  judgment  was  entered 
thereon  against  Hitch;  but  an  appeal  having  been  taken 
from  the  order  overruling  the  answer  as  frivolous  it  re- 
sulted in  this  court  reversing  the  order  and  judgment 
against  Hitch.  Thereafter  the  cause  was  placed  on  the 
calendar  for  trial,  and,  although  once  set  down  for  the  17th 
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of  June,  1832,  it  did  not  come  up  until  after  the  plaintiff's 
application  to  vacate  the  judgment  as  to  the  other  defend- 
ants Swift,  which  was  granted:  and  from  such  order  this 
appeal  is  taken. 

It  will  thus  be  seen  that  the  plaintiff,  while  correct  in 
his  view  that  the  defence  of  Hitch  was  not  a  meritorious 
one,  was  in  error  in  assuming  that  it  was  bad  in  law. 

Throughout  the  litigation  and  down  to  the  decision  of 
the  court  of  appeals  in  June,  1892,  in  the  case  of  Hecke- 
mann  v.  Young  (45  St.  Rep.,  846),  the  plaintiff  refused  to 
assent  to  the  doctrine  laid  down  in  that  case,  which  held 
that  ''it  is  the  rule  of  the  common  law,  recognized  and 
enforced  by  the  courts  of  this  State,  except  as  modified 
by  section  1278  of  the  Code  of  Civil  Procedure  "  (relating 
to  judgments  by  confession),  ''  that  a  judgment  rendered 
against  one  of  several  joint  debtors  in  an  action  against 
him  alone  is  a  bar  to  an  action  against  the  others." 

From  1886  to  1892,  a  period  upward  of  five  years,  the 
plaintiff  knew  that  the  defendant  Hitch  relied  upon  this 
rule  of  law  as  a  defense;  and  the  excuse  presented  for  not 
making  the  motion  sooner  was  principally  based  upon 
the  error  into  which  the  plaintiff  seems  to  have  fallen  as 
to  the  law  governing  the  liability  of  joint  debtors,  and  the 
rule  that  the  entry  of  judgment  against  any,  merged  the 
claim,  and  would  release  from  obligation  the  other  joint 
debtors. 

In  addition,  the  respondent  undoubtedly  had  confi- 
dence in  the  validity  of  the  order  obtained  by  him  sever- 
ing the  action  as  to  the  parties  hereto,  and  reliance  upon 
the  efficacy  of  the  order  so  entered  may  for  a  time  have 
prevented  him  from  moving.  As,  however,  the  section  of 
the  Code  (456)  relating  to  the  severance  of  parties  has 
reference  to  cases  where  persons  are  severally,  and  not 
jointly,  liable,  the  entry  of  such  order  did  not  prevent, 
upon  the  entry  of  the  judgment  against  two  of  the  joint 
debtors,  the  merging  of  the  entire  debt  and  the  releasing 
of  the  other  joint  debtor. 
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Assnming,  however,  that  the  laches  in  moving  could 
be  excused,  the  question  would  still  be  presented  whether 
the  plaintiff  could  obtain  any  relief,  whether  the  mistake 
in  entering  the  judgment  was  one  of  law  or  of  fact.  That 
no  relief  can  be  afforded  upon  the  first  ground  we  think 
is  settled  by  the  cases  of  Jacobs  v.  Morange  (47  N.  7.,  57) 
and  Weed  v.  Weed  (94  N.  Z.  243,247).  If,  however,  it  could 
be  regarded  as  an  error  in  fact  not  arising  upon  the  trial, 
then,  not  having  been  made  within  two  years,  the  court 
could  not,  upon  this  ground,  have  afforded  any  relief 
(Code,  §§  1290,  1291). 

But  the  respondent  insists  that  the  court  has  full  and 
inherent  power  over  its  judgments  to  amend  or  vacate 
them,  and  is  not  confined  or  limited  in  its  action  by  sec- 
tion 724  of  the  Code  or  the  sections  1290, 1291  last  re- 
ferred to. 

It  is  true,  as  held  in  the  cases  referred  to  by  the  re- 
spondent, that  this  court  has  power  to  open  defaults  and 
to  vacate  judgments,  and  that  such  power  does  not  depend 
upon  section  724,  but  exists  independently  of  that,  and 
inheres  in  the  very  constitution  of  the  Court  (Yanderbilt 
V,  Schreyer,  81  N,  7.,  646;  Dinsmore  v.  Adams,  48  Hoto,, 
274). 

But  while  the  court  has  ample  power  in  respect  to  the 
correction  of  omissions  or  mistakes,  and  can  grant  relief 
to  a  party  "  from  a  judgment,  order  or  other  proceeding 
taken  against  him  through  his  mistake,  inadvertence, 
surprise  or  excusable  neglect,"  it  can  only  exercise  such 
power  where  the  relief  relates  to  a  judgment  or  order 
affecting  only  the  original  parties  in  the  proceeding,  and 
does  not  affect,  impair,  or  destroy  vested  rights  of  third 
persons.  The  difficulty  that  is  presented,  and  which  ren- 
dered the  court  upon  the  motion  powerless  to  grant  relief 
against  *'  the  technical  and  harsh  rule  of  the  common 
law,"  resulted  from  the  fact  that,  by  the  vacating  of  this 
judgment,  a  new  liability  was  created  against  the  defend- 
ant Hitch.    That  this  is  so  becomes  apparent  when  we 


14  CIVIL  PROCEDURE  REPORTS. 

National  Broadway  Bank  v.  Hitch. 

consider  the  sitaatioD  of  the  parties  at  the  time  the  mo- 
tion to  yacate  the  judgment  was  made.  It  being  now  con- 
ceded that  the  liability  of  Hitch  for  the  partnership  debt 
was  wholly  extinguished  by  the  entry  of  judgment  against 
his  partners,  the  only  purpose  sought  to  be  served  by 
vacating  such  judgment  is  to  create  a  new  liability  on  his 
part  to  the  plaintiff,  or,  what  is  the  same  thing,  resusci- 
tate the  extinguished  liability  by  vacating  the  judgment 
against  his  partners.  This,  we  think,  the  court  was  pow- 
erless to  do. 

We  have  been  referred  to  no  authority  changing  the 
rule  at  common  law,  '^  that  a  right  of  action  once  extin- 
guished, as  by  merger,  though  for  never  so  short  a  time, 
is  gbne  forever  and  cannot  again  be  revived  "  (Sinclair  v. 
Hollister,  41  St.  Rep,,  350 ;  People  v.  Bowe,  81  N,  Y.,  45 ; 
2  BlacJcstone's  Com.,  177 ;  3  Stephen's  Com.,  816).  On  the 
other  hand,  while  no  precedent  for  the  precise  question 
here  presented  is  afforded  by  the  decisions  of  our  own 
State,  we  are  referred  by  the  appellant  to  some  English 
cases  which  uphold  this  rule  of  the  common  law  relating 
to  the  revival  of  a  cause  of  action  once  extinguished,  and 
go  to  the  extent  of  holding  that  a  court  has  no  power  to 
create  a  new  liability  by  vacating  a  judgment  which 
merged  the  debt  and  discharged  the  person  sought  to  be 
held  liable  thereon  (Hammond  v.  Schofield,  L.  It.  Q.  B. 
Div.,  vol  1,  1891,  p.  453;  Odell  v.  Oormack,  L.  5.,  19  Q. 
B.  Div.,  233;  The  Bellcairn,  L.  R.  10  Pro,  Div.,  161). 

We  think,  therefore,  apart  from  the  question  of  plain- 
tiffs laches  in  moving,  that  the  principle  contended  for 
by  appellant  is  correct ;  that,  inasmuch  as  the  judgment 
against  his  copartners  merged  the  partnership  debt  and 
discharged  the  defendant  Hitch  from  liability  thereon, 
the  court  could  not  create  a  new  liability  against  Hitch 
by  vacating  it.  We  should  have  been  pleased  to  have 
found  support  for  the  position  of  the  learned  judge  below 
in  seeking  to  relieve  the  plaintiff  from  the  harshness  of 
the  rule  at  common  law,  but,  as  the  relief  sought  to  be 
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obtained  was  beyond  his  power  to  grant,  our  conclusion 
is  that  the  order  appealed  from  must  be  reversed,  with 
costs  and  disbursements,  and  the  motion  to  vacate  denied. 

Van  BBum?,  P.  J.,  and  Babbett,  J.,  concurred. 


SIMMONS  AS  Ajdministratob,  etc.,  of  SIMMONS,  De- 
ceased, Besponbent,  v.  HAZAED  et  al.y  Appellant. 

SUPBEME  COUBT,  FiBST  DEPARTMENT,  QeNEBAL  TeBM,  OcTO- 

BEB,  1892. 

§§  870  et  seq.,  873. 

JSxamination  of  party  before  trial — wlien  crffidapit  <f  attorney  insuffir 

dent — residence  of  parties  how  stated. 

An  affidayit  to  procnre  an  order  for  the  examination  of  a  party  before 
trial,  if  made  by  the  attorney  for  the  party  applying  therefor, 
should  be  made  either  upon  knowledge,  or,  if  upon  information 
and  belief,  shonld  state  the  sources  of  the  information  and  be- 
lief, and  it  is  insufficient  where  it  states  that  it  is  made  upon 
knowledge  arising  from  the  complaint  in  an  action  where  the 
complaint  itself  is  upon  information  and  belief. 

An  attorney  applying  for  an  order  for  the  examination  of  an  adverse 
party  before  trial  should  have  personal  knowledge  of  the  facts 
upon  which  such  order  is  sought  to  be  obtained,  or  in  the  ab- 
sence of  such  knowledge  where  he  moves  upon  statements  made 
upon  information  and  belief,  the  source  of  the  information  should 
be  given. 

Simmons  v.  Hazard  (58  Htm,  119),  followed. 

'Where  it  is  not  entirely  clear  as  to  whether  an  attorney,  upon  whose 
affidavit  an  order  was  granted  for  the  examination  of  a  party  be- 
fore trial,  intended  to  asseverate  his  personal  knowledge  of  the 
fEusts,  alleges  or  merely  that  his  knowledge  consisted  of  allega- 
tions made  in  a  complaint  upon  information  and  belief  the 
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doubt  arising  from  the  attorney's  formulation  of  the  affidavit 
shonld  not  be  resolved  in  his  favor. 

The  necessity  or  importance  of  examining  a  parly  before  rather 
than  at  the  trial  of  an  action  is  not  shown  by  the  naked  state- 
ments in  an  affidavit  "  that  the  plaintiff  intends  to  nse  the  depo- 
sition taken  pursuant  to  the  order  songht  herein  upon  the  trial 
of  this  action." 

An  affidavit  to  procnre  an  order  for  the  examination  of  a  party  be- 
fore trial  is  insufficient  where  it  foils  to  state  the  place  of  resi- 
dence of  parties  to  the  action,  and  merely  says  instead,  that 
their  places  of  residence  are  unknown »  without  showing  that 
inquiry  has  been  made  to  ascertain  them  or  that  there  is  anj 
difficulty  in  learning  them. 

Where,  by  an  order  for  the  examination  of  a  party  before  trial,  more 
than  one  defendant  is  sought  to  be  examined,  the  affidavit  upou 
which  the  order  is  made  should  state  what  is  expected  to  be 
proven  by  each  witness,  and  if  either  can  furnish  all  of  the  testi- 
mony then  only  one  should  be  examined,  and  if  a  part  of  such 
information  rests  with  one,  and  another  portion  with  the  other 
of  the  witnesses  named,  then  the  information  which  is  desired 
from  each  should  be  stated. 

In  an  action  brought  by  a  policy  holder  of  an  insurance  company  to 
recover  damages  resulting  to  him  from  the  alleged  unlawful  ap- 
propriation by  the  individual  defendants  of  moneys  of  the  cor- 
poration and  the  destruction  thereof  of  a  valuable  business,  testi- 
mony in  regard  to  the  number  of  the  policy  holders  of  the 
corporation,  and  as  to  whether  or  not  a  notice  was  issued  for  the 
coUectment  of  an  assessment,  or  an  assessment  collected  for  the 
purpose  of  paying  the  plaintiff's  claim  is  not  relevant  or  material, 
and  an  order  for  the  examination  of  parties  before  trial,  to  obtain 
evidence  with  regard  to  such  facts,  should  not  be  granted. 

Orders  for  the  examination  of  parties  before  trial  are  not  to  be  granted 
of  course,  but  are  to  be  allowed  upon  compliance  with  the  statu- 
tory requirements  and  in  the  exercise  of  a  sound  discretion. 

(Decided,  October,  1892.) 

Appeal  by  the  defendants,  Hazard  &  Osborne,  from  an 
order  of  the  New  York  county  special  term,  denying  a 
motion  to  vacate  an  order  for  their  examination  as  ad- 
Terse  parties  before  trial. 

The  facts  appear  in  the  opinion. 
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Charles  C.  Leeds,  for  defendants,  appellants. 
Morse  &  Wesdeyf  for  plaintiff,  respondent 

O'Bbien,  J. — The  plaintiff  was  substituted  for  Celia  R. 
Simmons,  who  originally  appeared  in  this  action  for  her- 
self and  others  who  might  elect  to  join  therein  against 
the  defendants  (except  the  receiver),  as  directors  and  offi- 
cers of  the  Co-operative  Life  and  Accident  Association  of 
the  United  States,  to  recover  damages,  on  the  ground  of 
alleged  fraud  in  the  management  of  the  affairs  of  that 
company,  misapplication  and  misappropriation  of  its 
funds,  and  unlawful  disposition  of  its  property. 

Certain  objections  to  the  sufficiency  of  the  order  for 
the  examination  of  these  defendants  were  presented  to  the 
court  and  are  relied  on,  which  may  be  briefly  referred  to. 
It  is  insisted  that  the  present  affidavit  is  not  in  any  ma- 
terial respect  better  or  stronger  than  the  one  already 
judicially  declared  insufficient,  as  pointed  out  in  the 
opinion  of  the  presiding  justice  upon  the  former  appeal 
(Simmons  v.  Hazard,  33  N.  Y.  Stale  Rep.,  836).  He  there- 
in says  that  the  order  *'  should  have  been  vacated,  if  for 
no  other  reason,  because  the  affidavit  upon  which  it  was 
granted  was  verified  by  the  attorney  for  the  plaintiff  with- 
out any  sufficient  reason  being  given  therefor.''  The  pres- 
ent affidavit  is  again  verified  by  the  attorney,  but  from  it 
it  appears  that  the  original  plaintiff  has  since  died,  and 
that  the  present  plaintiff  is  ignorant  of  the  facts  going  to 
constitute  the  cause  of  action,  and  the  present  attorney 
swears  that  the  facts  are  within  his  personal  knowledge. 
If,  however,  we  examine  the  affidavit,  in  view  of  this  posi- 
tive statement  of  the  attorney,  and  its  reference  to  the 
complaint,  which  is  upon  information  and  belief,  it  is  sub- 
ject to  the  criticism  that  the  attorney's  knowledge  is  de- 
rived  from  the  statements  contained  in  the  complaint, 
and  that  the  facts  are  known  to  the  attorney  to  be  stated 
in  the  complaint ;  but  the  attorney  nowhere  asserts  that 
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he  has  now  or  ever  had  any  personal  knowledge  of  the 
facts  thus  alleged. 

As  said  in  the  opinion  upon  the  former  appeal :  "  These 
affidavits  should  be  made  by  the  party,  he  or  she  being 
the  only  one  who  can  asseverate,  as  to  his  or  her  own 
knowledge  or  information,  material  allegations.  There  is 
nothing  in  the  affidavit  under  consideration  to  show  that  . 
the  attorney  had  any  peculiar  knowledge  as  to  any  of  the 
facts  necessary  to  be  established." 

We  do  not  think,  therefore,  where  an  affidavit  to  sup-  . 
port  an  order  of  this  kind  makes  reference  to  a  complaint 
which  is  made  upon  information  and  belief,  that  a  state- 
ment by  such  attorney  that  he  has  knowledge  of  such  al- 
legations in  the  complaint  is  sufficient.  What  is  required 
is  that  the  person  applying  for  the  order  should  have 
personal  knowledge  of  the  facts  upon  which  the  right  to 
such  order  depends,  or,  in  the  absence  of  such  knowledge, 
where  he  moves  upon  statements  made  upon  information 
and  belief,  the  sources  of  the  information  should  be  given. 
Had  the  attorney  here  stated  that  he  knew  the  facts  of 
his  own  knowledge  and  the  circumstances  under  which 
such  personal  knowledge  was  acquired,  we  think  it  would 
have  been  sufficient.  But  where,  as  here,  such  knowledge 
consists  of  the  allegations  of  a  complaint  made  upon  in- 
formation and  belief,  it  is  clearly  insufficient.  It  may  be 
that  the  attorney  intended  to  asseverate  his  personal 
knowledge  of  the  facts  ;  but  as  this  is  not  entirely  clear, 
the  doubt  arising  from  the  attorney's  formulation  of  the 
affidavit  is  not  to  be  resolved  in  his  favor. 

Apart  from  this,  however,  there  are  other  and  more  • 
serious  defects  shown  upon  the  papers.  No  reason  is  as- 
signed showing  the  necessity  or  importance  of  the  exam- 
ination before,  rather  than  at,  the  trial,  or  for  supposing 
that  the  defendants  could  not  be  had  as  witnesses  at  the 
trial.  The  only  attempt  to  comply  with  this  requirement 
is  the  bare,  naked  statemen  which  is  clearly  insufficient, 
**  that  the  plaintiff  intends  to  use  the  deposition,  taken 
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pursuant  to  the  order  sought  herein  upon  the  trial  of  this 
action." 

Another  defective  statement  is  that  the  places  of 
residence  of  the  defendants  Mersereau  and  Osbom  are  un- 
known. With  respect  to  both  of  these  it  was  shown  that 
their  names  and  residences  appeared  in  the  New  York 
City  Directory,  that  of  the  defendant  Osborn  having  regu- 
larly and  correctly  appeared  for  more  than  thirty  years 
past.  The  section  requires  that  the  names  and  residences 
of  all  the  parties  to  the  action  should  be  stated ;  and  this 
cannot  be  held  to  have  been  complied  with  by  a  bare 
statement  that  they  are  unknown  to  the  affiant,  without 
some  evidence  being  furnished  that  inquiry  has  been 
made  to  ascertain  them,  coupled  with  some  fact  showing 
that  there  is  difficulty  in  learning  them. 

We  think,  too,  that  where,  as  here,  more  than  one  de- 
fendant is  sought  to  be  examined,  what  is  expected  to  be 
proved  by  each  witness  should  be  stated.  The  affiant 
states  ''  that  it  is  material  and  necessary  for  plaintiff  to 
prove  the  number  of  members  of  said  insurance  company 
at  the  time  of  the  death  of  plaintiff's  insured,  also  the 
sending  out  and  collecting  of  an  assessment  for  the  pur- 
pose of  paying  plaintiff's  claim,  which  assessment  was 
sent  out  and  collected,  as  deponent  believes  from  a  card 
containing  the  same,  which  is  in  deponent's  possession, 
all  of  which  facts  are  within  the  knowledge  of  said  Hazard 
and  Osborn.'' 

Assuming*  such  facts  to  be  material  and  necessary,  if 
either  of  these  witnesses  can  furnish  the  testimony,  then 
no  reason  exists  for  the  examination  of  the  other ;  and  if 
only  a  part  of  such  information  rests  with  one  and  an- 
other portion  with  the  other  of  the  witnesses  named,  then 
the  information  which  is  desired  from  each  should  be 
stated.  We  think,  however,  there  is  grave  doubt  as  to 
whether  such  evidence  is  at  all  material  and  necessary,  or 
as  to  whether  or  not  it  is  within  issues  framed  by  the 
pleadings. 
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The  action  itself  is  to  recoyer  damages  resulting  to 
plaintiff  from  the  dishonest  management  of  the  corpora^ 
tion,  and  for  the  unlawful  appropriation  of  some  $46,000 
to  the  use  of  certain  of  the  defendants  namod,  and  the 
destruction  of  a  valuable  business  worth  $500,000.  The 
releyancy  and  materiality  to  such  a  cause  of  action  of 
testimony  in  regard  to  the  number  of  policy  holders,  and 
as  to  whether  or  not  there  was  issued  a  notice  for  the  col- 
lection of  an  assessment,  or  an  assessment  collected,  for 
the  purpose  of  paying  plaintiff's  claim,  are  not  apparent. 
It  is  true  that  great  liberality  is  allowed  with  respect  to 
the  examination  of  parties  where,  by  reason  of  their 
peculiar  relations  of  trust  or  confidence  to  the  plaintiff, 
the  latter  necessarily  relied  upon  the  good  faith  and 
honesty  of  such  persons.  In  these  cases,  in  the  absence 
of  personal  knowledge,  and  upon  a  showing  that  the 
plaintiff  has  ground  to  suspect  the  good  faith  of  persona 
holding  to  him  either  the  relation  of  trustee  or  agent,  an 
opportunity  to  examine  such  persons  should  be  afforded. 
The  principle  of  those  cases,  however,  is  easily  distin- 
guishable from  the  present.  Here  the  plaintiff  charges 
the  defendants  with  the  dishonest  appropriation  to  their 
own  use  of  moneys  of  a  corporation  in  which  his  intestate 
was  a  policy  holder.  It  is  but  fair  that  such  charges  should 
be  made  upon  the  personal  knowledge  of  those  in  posses- 
sion of  the  facts,  or  that  such  information  and  the  sources 
thereof  should  be  stated  as  to  furnish  a  reasonable  ground 
for  concluding  that  the  charges  thus  made  were  in  good 
faith  honestly  entertained,  and  that  the  information 
sought  to  be  elicited  was  necessary  and  material,  and  such 
as  should  be  furnished  to  the  plaintiff  now  rather  than 
compel  him  to  await  the  trial  of  the  action. 

It  should  be  remembered  that  these  orders  are  not  to 
be  granted  as  of  course,  but  are  to  be  allowed  upon 
compliance  with  the  statutory  requirements,  and  in  the 
exercise  of  a  sound  discretion.  If  we  may  disregard  any, 
we  may  disregard  all  of  the  statutory  requirements,  be- 
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cause  it  is  not  easy  to  determine,  if  any  can  be  dispensed 
withy  which  ones  are  essential.  It  would  haye  been 
proper  for  the  Legislature,  had  that  been  the  policy,  to 
have  allowed  examinations  of  parties  and  witnesses  be- 
fore trial  as  of  course,  and  without  making  the  same  de- 
pend upon  compliance  with  certain  requirements  of  the 
Code.  Li  what  respect  these  have  been  violated,  we  have 
again,  as  upon  the  former  appeal,  endeavored  to  point 
out  And  to  the  end  that  the  plaintiff  may  have  another 
opportunity  of  complying  therewith,  we  have  concluded 
the  order  appealed  from  such  should  be  reversed,  and 
that,  upon  payment  of  the  costs  and  disbursements  of 
this  appeal,  the  plaintiff  should  be  allowed  to  renew  the 
application  upon  new  papers. 

Yan  Bbukt,  p.  J.,  and  Lawrence,  J.,  concurred. 


SCHWARTZ,  Respondent  v.  WECHLER  et  al.,  AppeIi- 

LANTS. 

ITew  York  Court  of  Common  Pleas,  General  Term,  De- 
cember, 1892. 

§§  500, 1919  et  aeq,,  1923. 

Uninoorporated  aBSOciation — when  members  of,  may  he  sited  on  claim 
owing  by,  although  presideni  or  treasurer  has  not  been — Plead- 
ing— nonjoinder  of  defendants — District  court  of  the 
City  of  New  York— power  to  set  aside  judg- 
ment— reversal  on  appeal. 

The  members  of  an  uninoorporated  assooiation  of  more  than  seven 
members  may  be  sued  upon  a  cause  of  action  existing  against 
the  association,  notwithstanding  no  action  has  been  brought 
against  the  president  or  treasurer  thereof  as  SQch.[i*<^] 

Humbert  v.  Abed  (7  N.  Y.  Civ,  Pro,,  417);  [*■«]  Hunson  v.  Spauld- 


22  CIVIL  PROCEDURE  REPORTS. 

Schwartz  v.  Wechler. 

ing  (25  St.  Rep.,  256.  S,  G.  6  N,  Y.  Supp.,  877),  [«]  foUowed; 
Whitheiiiead  v.  Allen  (4  Abb,  CL  Ap„  Dec.  28)  disidngiiiBhed  and 
not  followed ;  [^M  Fbi^g  v.  Swift  (25  Hun,  623),  not  followed. 

The  defense  of  a  nonjoinder  of  parties-defendant  is  insufficient  where 
the  names  of  the  persons,  who  it  is  claimed  should  hare  been 
made  additional  parties  to  the  action,  are  not  stated,  n 

A  judgment  of  the  district  court  in  the  Citj  of  New  York  will  not  be 
reversed  on  appeal,  because  of  the  alleged  nonjoinder  of  neces- 
sary  parties-defendant  where  no  evidence  in  support  of  that  de- 
fense was  introduced  upon  the  trial.  [^J 

A  justice  of  a  district  court  in  the  City  of  New  York  has  no  power  to 
set  aside  the  verdict  rendered  hj  a  jury  in  a  case  tried  before 
said  court.p-iA] 

Upon  appeal  to  the  court  of  common  pleas  from  a  district  court  in 
the  City  of  New  York,  the  judgment  appealed  from  will  not  be 
reversed  upon  a  question  of  fact  where  there  is  a  conflict  of  evi- 
dence, unless  the  evidence  was  of  such  a  character  as  to  clearly 
indicate  that  there  was  a  mistake  on  the  part  of  the  jury ;  that 
they  were  influenced  by  bias,  passion,  prejudice  or  corruption, 
or  they  manifestly  failed  to  deliberate  upon  the  whole  testimony. 

[12] 

{Decided,  December  5,  1892.) 

Appeal  by  the  defendants,  Joseph  Eichner,  Ignatz 
Bleich,  and  Mandel  Friedman,  from  a  judgment  entered 
upon  the  verdict  of  a  jury  in  the  district  court  in  the 
City  of  New  York  for  the  Fifth  Judicial  District,  in  favor 
of  the  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Sigmund  Feuchiwanger^  for  defendant,  appellants. 

Abraham  H,  Sarasohriy  for  plaintiff,  respondent. 

GiEGERiCH,  J. — This  action  was  brought  against  Morris 
Wechler,  Joseph  Eichner,  Ignatz  Bleich,  and  Mandel 
Friedman  for  services  rendered  by  the  plaintiff  and  his 
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assignor  as  teachers  in  the  school  known  as  the  Oestrei- 
cher  Hungarischa  Talmud  Torah  at  No.  102  Cannon 
Street,  in  this  city — ^it  being  claimed  by  the  plaintiff  that 
the  school  was  conducted  by  a  voluntary  association 
bearing  said  name,  and  of  which  the  defendants  were  di* 
rectors  and  members. 

The  defendants  denied  that  they  individually  and  for 
themselves  engaged  the  plaintiff  and  his  assignor,  but 
claimed  that  they  were  originally  employed  by  them,  or 
some  of  them,  and  others  on  behalf  of  the  association, 
which  is  not  disputed  by  the  plaintiff  and  his  assignor. 

The  defendants  also  claimed  that  in  or  about  the 
month  of  November,  1891,  in  consequence  of  the  with- 
drawal by  parents  of  their  children  from  the  school  in 
question  the  association  was  unable  to  pay  the  teachers 
any  longer,  and  as  an  inducement  to  them  to  teach  it  was 
agreed  between  the  teachers,  including  the  plaintiff  and 
his  assignor,  on  the  one  hand,  and  the  association  on  the 
other,  that  the  former  were  not  to  receive  any  further 
compensation  from  the  latter  for  teaching  the  children, 
but  were  to  look  solely  to  the  scholars  of  the  school  for 
compensation;  that  the  plaintiff  and  his  assignor  ex- 
pressed themselves  as  satisfied  with  that  arrangement 
and  continued  to  teach  school  under  it.  This  was  denied 
by  the  plaintiff,  and  the  jury  credited  his  version  of  the 
case. 

The  defendants  contended  upon  the  trial  and  now 
[^]     urge  as  a  ground  for  the  reversal  of  the  judgment, 

that  the  action  cannot  be  maintained  against  the  de- 
fendants as  members  of  the  association,  because  no  action 
has  been  brought  against  the   president  or  treasurer 

thereof.  The  case  of  Flagg  v.  Swift  (25  Hun,  623),  is 
[']     cited  in  support  of  the  contention.     In  that  case  it 

was  decided  that  an  action  cannot  be  maintained 
against  the  individual  members  of  an  unincorporated 
association  upon  a  debt  due  from  the  association  unless 
an  action  has  first  been  brought  against  the  president  or 
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treasurer  thereof  as  prescribed  by  section  1919  of  the 
Code  of  Civil  Procedure.  This  decision  is  based 
[']  upon  "Witherhead  v,  Allen  (4  Abb.  Gt,  App,^  Dec.  28), 
which  arose  under  the  Act  of  1849,  chapter  258,  as 
amended  by  the  laws  of  1863,  chapter  153,  section  4.  The 
same  provides  that  after  judgment  against  the  joint  stock 
company  or  association  and  execution  thereon  is  returned 
unsatisfied  in  whole  or  in  part,  suits  may  be  brought 
against  any  or  all  of  the  shareholders  or  associates,  in- 
dividually, as  now  provided  by  law.  The  remaining  pro- 
visions have  no  bearing  on  the  question  under  considera- 
tion and  are  therefore  omitted. 

As  was  well  said  by  Williams,  J.,  in  Humbert  v. 
[*]  Abeel  (7  K  T.  Civ.  Pro.,  417, 421),  "  under  those  pro- 
visions,  it  could  not  be  held  otherwise  than  it  was 
held  in  Witherhead  v,  Allen;  but  under  the  provisions  of 
the  Code  of  Civil  Procedure,  the  rule  must  be  held  en- 
tirely different."  Section  1923  of  the  Code  prescribes 
that  "This  article  (Chap.  19,  Art.  1,  Title  V.)  does  not 
prevent  an  action  from  being  brought  by  or  against  all 
the  members  of  an  association  except  as  prescribed  in 
the  last  section."  Section  1922  prescribes :  "  Where  an 
action  has  been  brought  against  an  officer,  or  a  counter- 
claim has  been  made  in  an  action  brought  by  the  officer, 
as  prescribed  in  the  last  three  sections,  another  action, 
for  the  same  cause,  shall  not  be  brought  against  the  mem- 
bers of  the  association,  or  any  of  them,  until  after  final 
judgment  in  the  first  action,  and  the  return,  wholly  or 
partly  unsatisfied  or  unexecuted,  of  an  execution  issued 
thereupon."  Mr.  Throop  in  his  notes  on  the  new  Code 
(Edition  1891,  p.  210),  says:  "The  provisions  of  this 
article  are  permissive  and  remedial."  Again,  on  the  same 
page  he  says  :  "  The  prohibitory  clause  of  section  4  of  the 
Act  of  1849  as  amended  in  1853  has  therefore  been 
omitted ;  and  to  guard  against  a  possible  misconstruc- 
tion of  this  article,  an  express  provision,  declaring  it  to 
be  permissive,  has  been  added  as  section  1923." 
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The  right  to  maintain  an  action  against  the  mem- 
[*]  bers  of  an  unincorporated  association  without  first  ob- 
taining a  judgment  against  the  association  is,  there- 
fore, expressly  given  by  section  1923  of  the  Code,  and  it 
follows  that  it  was  not  necessary  for  the  plaintiff  as  a  con- 
dition to  the  maintenance  of  this  action  to  first  bring  suit 
against  the  president  or  treasurer  of  the  association. 

This  conclusion  is  in  accord  with  the  views  expressed 
by  the  court  in  Humbert  v.  Abeel  (supra),  and  Hudson  v. 
Spaulding  (25  St,  Rep.,  256  s.  c,  6  N.  Y.  Supp.  877), 
[*]  regarding  the  right  to  maintain  an  action  against  the 
members  of  an  unincorporated  association.  It  is  man- 
ifest that  the  provisions  of  the  Code  above  cited  were 
either  disregarded  or  overlooked  by  the  court  in  Flagg 
V.  Swift,  supra. 

The  appellants  contend  further  that  the  present  action 
is  not  maintainable  because  all  the  members  of  the  asso- 
ciation were  not  made  parties  defendant  The  record 
C]    shows  that  the  defendants  answered  as  follows: ''  De- 
fendants Bleich  and  Friedman,  non-joinder  defend- 
ants, general  denial;  other  defendants  plead  general  de- 
nial."   This  is  clearly  insufficient,  because  the  names  of 
the  persona  who  it  is  claimed  should  have  been  made 
additional  parties  to  the  action  are  not  stated.  (Hawks  v. 
Hunger,  2  HiU,  200;  Wigand  v.  Sichel,  3  Keyes,  120;  Fow- 
ler V.  Kennedy,  2  Abb.  Pr.,  347-351;  Worster  v.  Chamber- 
lin,  28  Barb.y  602;  Maxwell  v.  Pratt,  24  Hun,  448;  Kings- 
land  V.  Braisted,  2  Lans,,  17;  Humbert  v.  Abeel,  supra)  * 
Even  had  the  alleged  non-joinder  been  properly 
P]     pleaded,  the  record -fihows  that  the  defendants  did 
not  introduce  any  testimony  in  support  of  the  same, 
and  it  seems  that  this  defence  was  entirely  abandoned  by 
defendants  upon  the  trial. 

*  This  is  so  even  where  the  names  of  omitted  parties  are  tmknown, 
and  aie  stated  to  be  unknown  to  plaintift.  Humbert  v.  Abeel,  7 
N.  Y.  Civ.  Pro.,  417;  Maxwell  v.  Pratt,  24  Hun,  148;  and  cases  there 
died. 
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Upon  the  coming  in  of  the  verdict,  the  defendants 
made  a  motion  to  Bet  aside 'the  verdict  and  for  a  new 
trial  upon  the  following  grounds,  viz. :  "  That  the 
p]  verdict  is  contrary  to  the  evidence,  and  contrary  to 
law,  and  is  excessive;  that  there  is  no  evidence  au- 
thorizing a  judgment  for  the  amount  of  the  verdict,  and 
upon  the  exceptions  taken  upon  the  trial."  The  justice, 
with  the  consent  of  the  plaintiff's  attorney,  reduced  the 
amount  of  the  judgment  and  denied  the  motion  to  set 
aside  the  verdict.  In  doing  so  he,  among  other  things, 
said:  **  This  is  one  of  the  cases  where,  if  the  power  given 
to  courts  of  record  under  §  9G9  of  the  Code  was  conferred 
on  this  court,  I  would  not  hesitate  to  set  aside  the  ver- 
dict, but  the  limits  within  which  this  court  can  act  puts 
it  out  of  my  power  in  this  case,  to  a£ford  the  defeated 
party  any  relief,  and  the  corrective  remedy  must  be 
sought,  if  at  all,  in  the  appellate  court,  where,  under  the 
provisions  of  the  Code,  matters  involved  in  this  motion 
can  be  reviewed.  If  there  was  absolutely  no  proof  to 
support  the  verdict — ^in  other  words,  if,  without  any  evi- 
dence to  support  it,  a  verdict  should  be  rendered — a  dif- 
ferent conclusion  might  be  reached  by  me.'* 

It  is  insisted  that  the  court  below  had  power  to 

[^]   set  aside  the  verdict,  but  we  have  not  been  referred 

to,  nor  are  we  aware  of,  any  statutory  provision  which 

authorizes  the  district  courts  of  this  City  to  set  aside 

the  verdict  of  a  jury  and  grant  a  new  trial. 

The  district  courts  are  courts  of  inferior  jurisdiction, 
and  therefore  cannot  go  beyond  the  authority  confer- 
red upon  them  by  statute.  They  can  assume  no 
["]  power  by  implication,  but  must  keep  within  the  pow- 
ers expressly  given  them,  and  if  they  go  beyond  them 
their  acts  are  void  {Cowans  TreatisCy  §  650;  Baumann  u. 
Williams,  18  Abb,  Pr.,  158;  Howard  v.  Shipman,  6  Barb., 
621).  The  only  statutory  provision  which  we  have  been 
able  to  find  relative  to  the  question  under  consideration, 
is  §  1380  of  the  Consolidation  Act,  which  provides  that 
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judgment  must  be  entered  immediatelj  after  the  render- 
ing of  the  verdict  (Laws  1882,  chap.  410),  and  it  would 
seem  from  this  that  the  Legislature  intended  to  prohibit 
the  justices  of  these  courts  from  setting  aside  the  verdict 
of  a  jury.  At  all  events  it  is  manifest  that  the  exercise  of 
the  power  to  set  aside  a  verdict  is  inconsistent  with  the 
provisions  of  the  act  referred  to. 

After  carefully  reading  the  testimony  we  are  unable 
to  see  on  what  ground  the  justice  could  have  granted  a 
new  trial,  had  he  the  power  to  do  so.    The  issues  to  be 

determined  were  purely  of  fact.  It  has  frequently 
[^  been  held  in  this  court  that  where  there  is  a  conflict 
of  evidence  the  judgment  will  not  be  reversed  unless 
the  evidence  be  of  such  conflicting  character  as  to  clearly 
indicate  that  there  was  a  mistake  on  the  part  of  the  jury, 
that  they  were  influenced  by  bias,  passion,  prejudice  or 
corruption,  or  that  they  had  manifestly  neglected  to  de- 
liberate upon  the  whole  testimony  (Darrali  v.  Boys,  16 
Daly,  209;  Wise  v.  Strauss,  39  St.  Bep.,  78).  An  examina- 
tion of  the  evidence  in  this  case  does  not  lead  to  such  a 
conclusion. 

The  case  turned  upon  the  question  whether  the 
plaintiff  and  his  associates  continued  to  teach  under  the 
original  agreement  whereby  they  were  to  be  compensated 
by  the  association,  or  whether  a  new  arrangement  was 
made  by  which  teachers  were  to  look  solely  to  the  schol- 
ars for  compensation.  The  testimony  upon  this  point  is 
conflicting,  and  as  it  was  purely  a  question  of  fact,  which 
was  fairly  submitted  to  the  jury,  the  verdict  should  not 
be  disturbed  merely  because,  had  the  court  below  been 
on  the  jury,  it  might  have  reached  a  different  result. 

The  verdict  of  the  jury  is  sustained  by  the  evidence, 
and  we  can  find  no  reason  to  interfere  with  their  deter- 
mination of  facts. 

The  judgment  should  therefore  be  affirmed,  with  costs. 


BisGHOFF,  Jr.,  p.  J.,  concurred. 
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BULBIjET  V.  MOSES  et  al. 

City  Court  op  Bbookltn,  Special  Tebm,  April,  1892, 

§814 

Bond  discharging  mechanic's  lien — when  suit  upon  may  he  brought 
vpon^  toiihout  prosecuting  to  the  end  an  action  to  foreclose  the  lien, 

Where  a  bond  has  been  given  to  the  County  Clerk  and  an  order  made 
diaoharging  a  mechanic  b  lien  under  laws  of  1885,  chap.  d42,  the 
lienor,  after  obtaining  leave  to  sue,  pursuant  to  section  814  of 
the  Code  of  Civil  Procedure,  may  maintain  an  action  on  the  bond 
against  the  sureties  therein,  without  first  exhausting  his  remedy 
against  the  debtors  in  the  lien,  by  procuring  a- judgment  fore- 
closing the  lien. 

{Decided,  ApHl  13,  1892.) 

Motion  npon  trial  of  action  to  dismiss  complaint. 

i 

This  was  an  action  brought  in  the  city  court  of  Brook- 
lyn against  Moses  and  Fanton  as  principals,  and  Dowling 
and  Anderson  as  sureties  on  a  bond  given  under  Laws, 
1885,  chap.  342,  §  24,  subd.  6,  to  discharge  a  lien  filed  by 
plaintiff  for  work  and  materials.  The  complaint  alleged 
the  contract,  performance  and  filing  of  notice  of  lien^  the 
giving  of  the  bond  to  the  clerk  of  the  county,  the  entry  of 
an  order  discharging  the  lien,  and  an  order  permitting 
the  plaintiff  to  sue  on  the  bond  in  his  own  name.  (See 
Codcy  §  814)  A  motion  was  made  at  the  trial  to  dismiss 
the  complaint  as  to  the  defendant  sureties  upon  the 
ground  that  the.  plaintiff's  remedy  against  the  principals 
must  first  be  exhausted. 
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Herman  F.  Koepke  {J.  C,  &  H.  G.  Smith  dc  Koepke^ 
attorneys),  for  plaintiff. 

Wmiam  North,  for  defendants. 

Clement,  Ch.  J. — ^I  am  inclined  to  follow  the  decision 
in  Copley  v.  Hay  (12  N.  Y,  Supp.  277).  "When  money  is 
deposited,  the  foreclosure  is  cbgaipst  the  fund  (Ward  v. 
Kilpatrick,  85  N.  Y.  413,  418).  When  a  bond  is  given,  as 
in  this  case,  the  lien  is  discharged,  and  the  lienor  can  not 
foreclose  against  the  land,  and  may  sue  upon  the  bond. 
The  owners  or  persons  against  whom  the  lien  is  filed, 
execute  a  bond  with  two  or  more  sureties  in  order  to  can- 
cel the  same.  If  the  owner  and  contractor  are  different 
persons  and  the  contractor  files  a  bond,  the  owner  has  no 
interest  thereafter  for  the  lien  is  discharged. 


DURANT  LAND  IMPROVEMENT  CO.,  Appellant,  v. 
THOMPSON-HOUSTON  ELECTRIC  CO.,  Respondent. 

New  Yobk  Coubt  of  Common  Pleas,  General  Tebm, 

Januaey,  1893. 

§§  1310,  2231  et  acq,,  2262. 

Summary  proceedings — when  appeal  from  order  in,  does  not  act  as  stay 

— when  stay  pending  appeal  from  judgment  for  rent  does 

not  prevent  maintenance  of  summary  pro^ 

ceedings. 

A  demand  for  the  amount  of  renfc  due  without  naming  a  sum  is  suf- 
ficient basis  for  snmmarj  proceedings. 

A  demand  for  rent  owing  by  a  corporation  is  properly  made  npon 
the  person  who  was  the  president  of  the  corporation,  and  as  snch 
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executed  tbe  lease,  notwithstanding  he  has  since  tendered  hia 
resignation,  where  said  resignation  has  never  been  acted  upon, 
and  no  one  has  been  elected  to  snoeeed  him. 

To  complete  the  resignation  of  an  officer  of  a  corporation  it  is  neces- 
sary that  the  corporation  manifest  its  acceptance  of  the  offer  to 
resign. 

Chemical  Bank  v.  Golwell  (132  IT,  F.  250),  distinguished. 

A  demand  for.  and  default  }n  the  payment  of  rent  is  requisite  to  sup- 
port a  summary  proceeding  to  dispossess  a  tenant  for  nonpay- 
ment of  rent. 

The  right  to  recover  rent,  and  the  right  to  dispossess  a  tenant  for 
nonpayment  of  rent  are  not  inconsistent  with  each  other,  and 
the  right  to  dispossess  is  not  merged  in  a  judgment  recovered 
on  a  claim  for  rent,  nor  does  the  recovery  of  a  judgment  for  rent 
prevent  the  making  of  a  proper  demand  which  shall  be  a  foun- 
dation for  summary  proceedings,  nor  prevent  the  maintenance 
of  summary  proceedings.  The  remedies  are  independent  and 
collateral,  and  not  merged  one  in  the  other. 

The  effect  of  a  stay,  pending  and  to  perfect  an  appeal  from  a  judg- 
ment for  rent,  is  to  stay  the  proceedings  to  enforce  the  judgment 
already  rendered,  and  such  proceedings  as  may  be  instituted  by 
the  respondent  for  the  purpose  of  enforcing  the  provisions  of  the 
judgment,  and  as  a  proceeding  to  dispossess  the  tenant  is  neither 
the  right  under  the  judgment,  nor  an  effort  to  obtain  the  fruits 
of  the  judgment,  the  judgment  and  stay  on  appeal  does  not  im- 
pair the  tenant's  liability  for  the  rent,  or  the  landlord's  right  to 
receive  it.  and  will  not  prevent  the  making  of  a  demand  for  and 
refusal  of  payment  of  rent  which  may  be  a  foundation  for  sum- 
mary proceedings,  nor  does  it  prevent  the  maintenance  of  sum* 
mary  proceedings. 

It  seems  that  security  on  appeal  from  an  order  of  dispossess  in  sum- 
mary proceedings  will  not  operate  as  a  stay  of  its  enforcement. 

{Decided,  Januaiy,  1893.) 

Appeal  by  the  landlord  from  a  final  order  of  a  district 
court  in  the  city  of  New  York,  dismissing  summary  pro- 
ceedings brought  to  recover  the  possession  of  real  prop- 
erty. 

The  East  River  Electric  Co.  leased  from  the  landlord 
in  this  case,  the  Durant  Land  Improvement  Co.,  cer- 
tain premises  in  the  city  of  New  York  under  an  agree- 
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ment  made  in  1887  providing  that  the  tenant  should  take 
possession  of  a  portion  of  the  premises  in  question,  that 
the  landlord  should  put  the  entire  premised  in  repair,  that 
the  lease  should  commence  May  1st,  1888,  and  continue 
for  the  term  of  33  years,  with  the  privilege  to  the  tenant 
of  two  renewals  of  said  lease  of  33  years  each. 

The  tenant  took  possession  accordingly,  and  sublet 
to  the  respondent  on  this  appeal.  Subsequent  to  May 
1st,  1888,  the  landlord  commenced  to  make  certain  repairs 
under  the  lease,  and  the  tenant  failed  to  pay  the  rent  be- 
cause of  interference  with  their  use  of  said  premises  by 
the  making  of  said  repairs.  The  landlord  instituted 
summary  proceedings,  which  were  decided  in  favor  of 
the  tenant,  and  an  appeal  was  taken  by  the  landlord 
which  resulted  in  a  reversal  of  the  justice's  determination. 
(See  Report  of  opinion,  Durant  Land  Improvement  Oo. 
V.  East  River  Electric  Co.,  17  N.  7.  Civ.  Pro.,  224.) 

Thereafter  the  tenant  brought  an  action  against  the 
landlord  under  the  provisions  of  the  lease  providing  that 
if  the  landlord,  in  making  alterations  and  repairs  ex- 
cluded the  tenant  from  any  part  of  the  demised  premises, 
"  the  rent  reserved  on  such  part  thereof  as  shall  be 
justly  proportionate  to  the  portion  or  portions  of  the  said 
demised  premises  of  the  use  of  which  "  the  tenant  shall  be 
deprived  because  of  the  control  thereof  by  the  landlord, 
shall  be  suspended  or  abated,  and  asked  for  an  apportion- 
ment of  the  rent  pursuant  to  said  provision. 

The  landlord  interposed  a  counter-claim  for  the  rent 
due,  and  upon  the  trial  the  landlord  recovered  judgment 
against  the  tenant  for  the  amount  of  said  counter-claim ; 
the  tenant  thereupon  took  an  appeal,  and  gave  security 
to  stay  proceedings  pending  the  appeal.  Thereafter  the 
landlord  made  a  demand  for  the  same  rent  for  which 
he  had  recovered  judgment  in  that  action,  and  upon  the 
failure  of  the  tenant  to  pay  it,  brought  the  summary  pro- 
ceedings which  resulted  in  the  order  from  which  this  ap- 
peal was  taken. 
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Eaik   Cotvan  dk  Charles  J,  Hardy ^  lot   landlord,  ap- 
pellant. 

William  B.  Putney ^  Eugene  8,  Ives  dk  Henry  B,  TtvoM- 
Uy,  for  tenant,  respondent. 


Pbyob,  J. — We  have  given  to  the  case  the  considera- 
tion dae  to  its  importance,  and  to  the  novelty  of  the  point 
upon  which  its  decision  is  suspended. 

Whether  the  order  shall  stand  depends  npon  the  cor- 
rectness of  three  propositions  affirmed  by  the  trial  justice 
in  favor  of  the  respondent,  namely:  that  no  due  demand 
of  the  rent  was  made;  that  the  demand  was  not  made 
upon  the  tenant;  and  that,  because  of  a  judgment  for  the 
rent  in  behalf  of  the  appellant,  and  an  undertaking  given 
by  the  respondent  on  appeal  from  that  judgment,  there 
was  no  effectual  demand,  and  so  no  default. 

As  to  the  first  proposition:  It  appears  by  the  return 
that  the  landlord  made  demand  of  the  "  amount  due  for 
rent;"  that  the  amount  due  had  been  ascertained  and  de- 
termined by  a  judgment  between  the  parties,  and  that  of 
this  judgment  the  respondent  had  actual  notice.  The  de- 
mand, therefore,  was,  in  effect,  of  the  sum  so  judicially 
decided  to  be  due  for  rent.  Demand  of  the  amount  of 
rent  due,  without  naming  the  amount,  is  sufficient.  (Mc- 
Lean V,  Spratt,  20  Fla.^  515;  McAdara  on  L.  &  T.,  681.) 

In  reason,  moreover,  the  tenant  may  be  presumed  to 
be  as  well  apprised  of  the  sum  he  owes  as  the  landlord 
of  the  sum  owing  him. 

The  technicality  requisite  at  common  law  to  a  forfeit- 
ure of  the  tenant's  estate  for  rent  in  arrear,  has  no  place  in 
a  summary  proceeding  before  a  justice;  since,  manifestly, 
the  strict  observance  of  that  technicality  is  incompatible 
as  well  with  the  nature  of  the  remedy  as  the  character  of 
the  tribunal  administering  it.  To  complicate  and  encum- 
ber the  proceeding  with  a  vain  ceremonial  that  would 
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frustrate  its  policy  and  e£fect  cannot  be  within  the  legis- 
lative intent. 

But,  however  this  may  be,  it  follows  from  our  adjudi- 
cation in  a  former  litigation  between  these  same  parties, 
that  no  precise  amount  need  be  uamed  in  the  demand  for 
rent,  in  order  to  institute  a  proceeding  of  summary  dis- 
possession (15  Baly,  337). 

Equally  untenable  is  the  position  that  the  demand 
was  not  made  upon  the  tenant.  That  tenant  was  a  cor- 
poration, and  the  demand  was  made  of  the  person  who 
executed  the  lease  as  president  of  the  company,  who  said 
he  was  president,  and  that  he  had  resigned,  but  his  resig- 
nation had  never  been  acted  on;  that  as  far  as  he  knew 
he  was  president  of  the  company.  The  statement  being 
merely  an  extrajudicial  declaration,  was  incompetent  evi- 
dence; but  it  was  admitted  without  objection,  and,  in  the 
case,  has  all  the  effect  of  valid  proof.  We  are  of  opinion 
that,  in  the  absence  of  countervailing  evidence,  it  is  suf- 
ficiently shown  that  the  person  of  whom  the  demand  was 
made  was  then  president  of  the  respondent  company. 
''  To  complete  a  resignation,  it  is  necessary  that  the  cor- 
poration manifest  their  acceptance  of  the  offer  to  resign  " 
(  WiUcQck  on  Corporations,  239;  1  Kyd  on  CorporationSy  chap. 
3,  sec.  4;  Van  Orsdall  v.  Hazard,  3  HiUy  248;  Edwards  v. 
U.  S.,  103  U.  8.,  471;  17  Am.  &  Eng.  Ency,  of  Lata,  J  69). 
It  is  not  apparent  that  this  common-law  rule  has  been 
abrogated  iu  the  State  of  New  York.  The  decision  in 
Chemical  Bank  v.  Col  well  (132  N.  F..  250)  proceeded 
upon  the  principle  that  the  director  ceased  to  be  such  by 
the  transfer  of  the  stock,  ownership  of  which  was  a  neces- 
sary qualification  for  the  office.  At  all  events,  in  the  case 
at  bar,  it  seems  from  the  president's  statement  that  his 
resignation  was  contingent  on  its  acceptance. 

Avowedly,  the  respondent's  real  reliance  is  upon  the 
proposition  that,  because  of  the  judgment  for  rent  and 
the  stay  on  appeal,*  the  rent  was  not  legally  demandable, 

and  a  default  in  payment  not  legally  possible.  A  demand 
Vol.  XXIII. —8. 
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and  a  default  in  payment  Trere  requisite  to  support  the 
proceeding  (Code,  §  2231,  sub.  2). 

What,  then,  was  the  effect  of  the  judgment  and  the  un- 
dertaking on  appeal  upon  respondent's  obligation  to  pay, 
and  appellant's  right  to  Remand,  the  rent  ? 

Indisputably  the  judgment  operated  a  merger  of  the 
cause  of  action  for  rent  in  the  sense  and  with  the  effect 
that  '*  all  its  powers  to  sustain  rights  and  enforce  liabili- 
ties terminated  in  the  judgment,  and  could  not  again  be 
used  as  the  foundation  of  a  suit  between  the  some  par- 
ties "  (15  Am,  dc  Eng.  Ency.  of  LaiL\  336).  In  other  words, 
the  claim  for  rent  was  transmuted  into  a  higher  security, 
and  instead  of  resting  in  covenant,  became  a  debt  of  re- 
cord. But  the  right  was  not  extinguished;  on  the  con- 
trary it  was  made  certain  and  invulnerable  by  the  judg- 
ment Nor  did  the  judgment  pay  the  rent,  but  only 
authenticated  and  confirmed  the  claim  to  it  by  an  unim- 
peachable security. 

What  effect,  again,  had  the  judgment  on  the  right  to 
prosecute  this  proceeding?  The  proceeding  is  upon  the 
lease,  but  is  not  to  recover  the  rent;  and  judgment  of  dis- 
possession does  not  determine  the  amount  of  rent  due 
(Kelly  V.  Miles,  48  Huriy  6).  The  proceeding  is  in  pursuit 
of  another  independent  and  collateral  remedy  available 
by  law  to  the  landlord,  namely:  to  recover  the  land  for 
default  in  the  rent.  The  right  to  reclaim  possession  and 
the  right  to  recover  rent  are  not  inconsistent;  for,  after 
dispossession  of  the  tenant  he  may  still  be  sued  for  the 
very  rent  which  was  the  occasion  of  his  dispossession. 
That  the  extinction  of  the  one  remedy — ^an  action  for  rent 
;on  the  lease — does  not  involve  an  extinction  of  the  other 
collateral  and  independent  remedy — recovery  of  posses- 
sion for  non-payment  of  rent  is  plain  upon  principle,  and 
is  settled  by  authoritative  adjudication.  "  The  rule  that 
security  of  a  higher  nature  extinguished  inferior  securi- 
ties will  be  found  to  apply  only  to  the  state  or  condition 
of  the  dobt  itself,  and  means  no  more  than  this,  that  whea 
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a  judgment  is  taken  upon  a  debt,  the  debt,  as  to  its  original 
or  ivferioT  oondUum^  is  extingoished  or  swallowed  np  in  the 
higher.  *  *  ♦  It  has  never  been  applied,  and  never 
should  be,  to  the  extinguishn:ient  of  distinct  collateral 
securities,  whether  superior  or  inferior  in  degree.  They 
are  to  be  cancelled  onlg  by  satisfaction  of  the  debt "  (Butler  v. 
Miller,  1  N.  T.,  496,  500).  "  A  judgment  upon  a  contract 
technically  merges  the  demand,  but  not  in  so  complete  a 
sense  that  the  courts  may  not  look  behind  the  judgment 
to  see  upon  what  it  is  founded,  for  the  purpose  of  pro- 
tecting the  equitable  rights  connected  with  the  original 
relation  of  the  parties  "  (Clark  v.  Bowling,  3  N.  Z,  216). 

The  judgment  interposing  no  bar  to  the  proceeding, 
the  remaining  question  is,  was  it  arrested  by  the  under- 
taking on  appeal  from  the  judgment? 

The  contention  of  the  respondent  is  that  the  stay  in 
the  action  for  rent  effected  by  the  undertaking  operated 
a  suspension  of  appellant's  right  to  demand  the  rent  in 
the  proceeding  for  dispossession,  and  that,  as  the  appel- 
lant had  no  right  to  demand,  the  respondent  is  not  in  de- 
&ult  by  refusal 

The  effect  of  a  duly  perfected  appeal  is  to  ''stay  all 
proceedings  to  enforce  the  jvdgment  appealed  from  "  {Code^ 
§  1310).  In  Ireland  v.  Nichols  (40  How.,  85,  86)  the  court 
says :  '^  The  proceedings  here  referred  to  must  be  construed 
to  mean  such  proceedings  as  may  be  instituted  by  the 
respondent  for  the  purpose  of  enforcing  the  provisions  of 
the  judgment."  In  Money  v.  Tracey  (92  N.  T.  581,  583), 
the  court  held  that  a  stay  on  appeal  is  effectual  only 
against  a  proceeding  ''  to  enforce  the  plaintiffs  rights  un- 
der the  original  judgment,  or  to  obtain  the  fruits  of  it.** 
That  the  proceeding  to  dispossess  is  neither  an  enforce- 
ment of  appellant's  rights  under  the  judgment,  nor  an  effort 
to  obtain  the  fruits  of  that  judgment,  is  too  obvious  for 
argument.  Appellant's  right  under  the  judgment  was  to 
the  rent  in  arrear,  and  that  he  neither  sought  to  recover 
nor    could    recover    in    the    present    proceeding.    The 
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''  fruits"  of  the  jadgment  was  the  money  thereby  recoy- 
ered,  but  the  object  and  end  of  this  proceeding  is  not  that 
money,  but  simply  possession  of  the  premises. 

Nor  does  a  stay  on  appeal  impair  or  aftect  the  right 
determined  by  the  judgment,  but  only  arrests  all  further 
proceedings  to  enforce  it  (Bowman  v,  Tallman,  19  Abb.yM; 
Matter  of  Berry,  26  Barb.,  55 ;  Ward  v.  James,  8  Hun^ 
526). 

Hence  the  inevitable  corollary,  that  the  judgment  and 
stay  on  appeal  did  not  impair  respondent's  liability  for 
the  rent  or  appellant's  right  to  receive  it.  Both  the  right 
and  the  liability  still  subsist,  and  though  not  in  their 
original  form,  yet  in  their  original  vigor  and  validity. 
There  was  a  right,  therefore,  on  the  part  of  the  appellant 
to  support  its  demand,  and  such  a  liability  on  the  part  of 
the  respondent  as  made  its  refusal  a  default — ^provided 
the  demand  was  not  under  or  in  enforcement  of  the  judg- 
ment. That  the  demand  was  not  under  the  judgment  nor 
to  enforce  its  provisions,  but  proceeded  upon  an  indepen- 
dent  and  collateral  right,  and  to  enforce  an  independent 
and  collateral  remedy,  is  a  self-evident  proposition.  The 
demand,  therefore,  was  lawful  and  effectual,  and  respon- 
dent's refusal  such  a  default  as  entitled  the  appellant  to 
maintain  the  proceeding. 

It  is  not  irrelevant  to  remark,  in  construing  the  policy 
of  the  statute,  that  security  on  appeal  from  the  order  of 
dispossession  itself,  would  not  operate  a  stay  of  its  en- 
forcement (Codey  §  2262  ;  Broad  well  v.  Holcomb,  65  How. 
Pr.,  502). 

Order  reversed  and  new  trial  ordered ;  costs  to  abide 
event. 

BooESTAVEB,  P. J.,  and  Bisghoff,  J.,  concurred. 
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KELTiEB,  Bespondent,  v.  FELDMAN,  AppELLAifr, 

Nbw  York  Coxtbt  of  Common  Pleas,  General  Tebm, 

Deoembeb,  1892. 

§§  1294,  3191,  suBD.  3. 

Appeal— does  not  lie  fivm  judgment  hy  defauU — order  denying  motion 

to  open  judgment  by  dtfauH  does  not  affect  subetcaUicU  right, 

and  is  not  reviewable  on  appeal  from  city 

court  of  Neu)  York  to  court  of 

common  pleas. 

An  appeal  does  not  lie  from  a  judgment  by  default,  and  snoh  an  ap- 
peal mnst  be  diamiHued,  beoanae  of  lack  of  jnriBdiotion  to  sus- 
tain it 

A  substantial  right,  within  the  meaning  of  \  8191,  subd.  8  of  the 
Code  of  Civil  Procedure,  proyiding  for  the  review  by  the  court  of 
common  pleas  of  an  order  of  the  city  court  affecting  a  substan- 
tial right,  is  a  legal  right  enforceable  as  such,  and  not  resting  at 
all  in  the  discretion  of  the  court,  and  consequently  an  order  em- 
bodying a  "  determination  of  a  court  below,  which  is  the  result 
of  the  exercise  of  a  discretion  vested  in  that  court,  will  not  be 
reviewed  in  the  court  of  appeals,  and  as  the  jurisdiction  of  the 
court  of  common  pleas  over  the  determination  of  the  city  court 
is  exactly  commensurate  with  the  jurisdiction  of  the  court  of 
common  pleas  over  its  subordinate  tribunals,"  the  court  of 
common  pleas  has  no  authority  to  review  a  discretional  order  of 
the  city  court  of  New  York. 

Whether  a  default  shall  be  opened  is  a  question  of  judicial  discretion, 
and  an  exercise  of  that  discretion  by  the  city  court  of  New  York 
is  not  reviewable  by  the  court  of  common  pleas. 

"Where  upon  the  refusal  of  a  justice  of  city  court  of  New  York  to  ad- 
journ a  trial,  because  of  the  absence  of  a  witness,  the  defendant 
who  asked  the  adjournment  suffered  a  default — Held,  that  orders 
of  adjournment  were  discretional,  and  not  appealable  from  the 
city  court  of  New  York  to  the  court  of  common  pleas  ;  that  an 
order  refosing  to  open  a  default  was  also  discretional,  and,  there- 
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fore,  not  revlewaUe  bj  the  oonrt  of  oommoQ  pLne,  and  an  ap- 
peal from  anoh  an  order  shonld  be  diomiflfled. 

Wbere  the  postponement  of  a  trial  of  an  action  is  asked  becaoae  of 
the  absence  of  an  alleged  material  witness,  and  no  effort  to  sub* 
pcBoa  him  or  proooie  his  attendance  is  made,  this  defect  will 
properly  sustain  a  denial  of  the  application. 

{Decided  January,  1893.) 

Appeal  by  the  defendant  from  a  jndgment  of  the  dtj 
court  of  New  York,  general  term,  affirming  a  judgment  of 
ite  trial  term,  there  entered  by  default,  and  also  from  an 
order  of  the  general  term  affirming  an  order  of  the  special 
term  denying  a  motion  to  open  the  default. 

John  Henry  HvU,  for  defendant,  appellant. 

Langbein  Bros,  dk  Langbein,  for  plaintiff,  respondent. 

Pbyob,  J. — ^The  record  shows  that  when  the  action 
was  called  for  trial  the  defendant  failed  to  appear,  and 
that  thereupon  his  default  was  entered,  and  judgment 
rendered  against  him  upon  an  assessment  of  damages. 

No  appeal  lies  from  a  judgment  by  default  The  only 
office  of  an  appellate  tribunal  is  to  review  the  determina- 
tions of  the  primary  jurisdiction ;  and  since  a  judgment 
by  default  inyolves  no  adjudication  upon  the  issues  in 
controversy,  it  follows  that  nothing  is  presented  for  re- 
vision by  the  court  above  (Flake  v.  Van  Wagnen,  54 
N.  r.,  25,  28 ;  Innes  v,  Purcell,  58  N.  T,  388 ;  Maltby  r. 
Green,  1  Keyes^  548).  A  judgment  of  affirmance  by  de- 
fault is  not  an  actual  determination  (Stevens  v.  Glover, 
83  K  Z,  611 ;  McMahon  v.  Rauhr,  47  K  Z,  67).  -  By 
express  provision  of  the  Code  (§  1294),  a  judgment  by  de- 
fault is  excepted  from  the  privilege  of  appeal.  Thus  rea- 
son, authority  and  statutory  enactment  concur  to  the 
point  that  the  appeal  from  the  judgment  must  be  dis- 
missed, for  lack  of  jurisdiction  to  entertain  it 

As  to  the  order  upon  appeal :    It  appears  that  when 
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the  plaintiff  moyed  the  cause  for  trial,  the  defendant 
asked  an  adjournment  because  of  the  absence  of  an  al- 
leged material  witness.  The  request  for  the  adjournment 
being  opposed,  was  denied  by  the  trial  judge ;  where- 
upon, defendants'  counsel  withdrew  from  the  litigation, 
and  an  inquest  of  damages  was  taken  by  the  jury.  After- 
ward, the  defendant  moved  at  special  term  of  the  court 
below  to  open  the  default  and  vacate  the  judgment ;  upon 
opposing  affidavits  the  application  was  denied ;  on  ap- 
peal from  the  order  of  denial  it  was  affirmed  by  the  gen- 
eral term,  and  from  that  order  of  affirmance  an  appeal  is 
prosecuted  to  this  court.  The  question  is :  Have  we 
jurisdiction  to  entertain  the  appeal  ? 

The  argument  of  appellant  imports  that  an  order  re- 
fusing to  open  a  de&ult  affects  a  substantial  right,  and  so 
is  within  the  terms  of  the  statute  defining  the  appellate 
jurisdiction  of  the  common  pleas  over  the  orders  of  the 
city  court  {Code  Civ.  Pro.y  §  3191,  sub.  3).  But  the  rea- 
soning is  vitiated  by  a  fatal  fallacy,  namely,|^n  assuming 
that  an  order  denying  a  motion  to  open  a  default  affects 
a  "  substantial  right.*'  In  the  sense  of  this  provision  of 
the  Code,  a  substantial  right  is  a  strict  legal  right,  enforce- 
able as  such,  and  not  resting  at  all  in  the  discretion  of 
the  court  (Barante  v.  Deyermand,  41  JVl  Z,  355  ;  Foote  v. 
Lathrop,  id.,  368, 361;  Martin  v.  Windsor  Hotel  Co.,  70  N.  F., 
101, 103).  Hence  the  '*  universal  rule  that  an  order  em- 
bodying a  determination  of  the  court  below,  which  is  the 
result  of  the  exercise  of  a  discretion  vested  in  that  court, 
will  (lot  be  reviewed  in  the  court  of  appeals,  although  it 
affects  a  substantial  right"  {Bailies  on  New  Trials  and 
AppealSy  217-217;  Anonymous,  59  N.  Y.,  313,  315 ;  Smith 
v.  Piatt,  96  N.  y.,  635-6;  Witkowski  v.  Paramore,  93 
N.  Z,  467  ;  Clyde  v,  Bogers,  87  N.  F.,  625 ;  Lawrence  v. 
Farley,  73  N.  F,  187 ;  Jenkins  v.  Putnam,  106  N.  F,  272). 
The  appellate  jurisdiction  of  this  court  over  the  determin- 
ations of  the  city  court  being  exactly  commensurate  with 
the  jurisdiction  of  the  court  of  appeals  over  its  subor- 
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dinate  tribunals,  it  results  that  we  have  no  authority  to 
review  a  discretionary  order  of  the  city  court  (Robinson 
V.  Cornish,  12  N.  F.,  SuppL  929,  G.  T.  Com.  Pleas ;  .Mc 
Eteere  v.  Little,  8  Ddy,  167 ;  Walsh  v.  Schulz,  12  Daly, 
103  ;  Matter  of  Adler,  60  Hwn,  481,  483).  But,  whether  a 
default  should  be  opened  is  a  question  of  a  judicial  dis- 
cretion, and  an  exercise  of  that  discretion  by  the  city 
court  is  not  reviewable  by  us  (Traitteur  v.  Levingston,  13 
jV.  F.,  fiTtippi.,  603 ;  Miller  v.  Tyler,  58  N.  F.,  477,  480 ; 
Walsh  v.  Schulz,  12  Daly,  103 ;  Wakefield  v.  The  Am., 
Ac,  Co.,  13  Daly,  349  ;  Robinson  v.  Cornish,  su^a;  Jud- 
son  V.  O'Connell,  14  N.  F.  Swp^,  92 ;  Clute  v.  Mahon,  9 
N,  F.  Swp^,,  713 ;  Depew  v.  Dewey,  56  N.  F,  657 ;  Fer- 
ris  V.  Ferris,  56  JV:  F,  614 ;  Smith  v.  Belden,  60  K  F,  642 ; 
Davis  V.  Borst,  58  N.  F,  669;  Wade  v.  DeLeyer,  63  N.  F, 
318 ;  Matter  of  Loew,  90  N.  F,  666 ;  Stevens  t?.  Glover, 
83  2^.  F   611). 

The  defendant  suffered  default  because  of  the  refusal 
of  the  trial  ijourt  to  allow  an  adjournment ;  but  orders  of 
adjournment  are  discretionary  (Bosley  v.  Wilson,  12  N.  F 
SuppL.  y  45),  and  hence  are  not  appealable  to  us  on  appeal 
from  the  city  court  (cases  supra).  Nevertheless,  we  have 
examined  the  papers  on  the  motion  for  adjournment  suf- 
ficiently to  enable  us  to  say,  without  hesitation,  that  in 
denying  the  motion  the  court  committed  no  abuse  of  dis- 
cretion. The  application  for  postponement  went  upon 
.the  ground  of  the  absence  of  an  alleged  material  witness. 
But  the  witness  had  not  been  subpoenaed,  nor  had  any 
effort  been  made  to  subpoena  him  or  otherwise  to  procure 
his  attendance.  For  this  defect  alone,  the  application 
was  properly  denied  (Brooklyn  Oil  Works  v.  Brown,  7 
Ahh.  N.  8.,  382);  but  on  reading  the  record  we  perceive 
that  the  adjournment  might  well  have  been  refused  also 
on  the  more  substantial  ground  of  justice. 

The  appeal  from  the  order  must  be  dismissed. 

Appeals  dismissed,  with  costs. 

BooKSTAVEB,  P.  J.,  and  Bischofp,  J.,  concurred. 
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HEQEWISCH  AS  Begeiyeb  of  the  Pbofebtt  of  the  IT.  S. 
BoLUNG  Stook  GoicPANY,  Bespondent,  V.  SELYEB, 

APPELLA19T. 

BUFBEME  OOUBT,  FiBST  DePABTMENT,  GeNEBAL  TeBM,  De- 

OEMBEB,  1892. 

§999. 

2ieuf  Trial — when  may  he  granted  upon  mintde9 — motion  to  dismiss  oom" 
plaint — upon  what  grounds  considered  to  have  been  decided, 

A  motion  npon  the  mintiteB  for  a  new  trial  may  be  made  and  grants 
in  an  action  tried  before  a  jury  where  the  complaint  was  dia- 
missed  at  the  doee  of  the  plahitiifs  case. 

Where  a  motion  to  dlBmiiw  the  complaint  was  made  upon  yarioua 
grounds  and  denied,  and  then  an  additional  ground  for  dismis- 
sal was  stated  and  the  motion  to  dtsmiBs  argued  generally  with- 
out any  limitation  and  finally  granted — Held,  that  the  motion 
was  not  necessarily  founded  upon  or  limited  to  the  last  men- 
tioned ground  and,  therefore,  if  any  of  the  grounds  stated  were 
well  taken,  they  were  sufficient  to  justify  the  rale. 

Where,  in  an  action  brought  by  the  receiver  of  a  corporation,  there 
was  no  eyidence  that  the  plaintiff  had  ever  filed  a  bond  as  re- 
ceiyer  and  no  proof  whatever  of  any  attempt  to  comply  with  the 
requirements  of  the  order  appointing  the  receiver  with  respect 
to  the  filing  of  a  bond  which  was  a  pre-requisite  to  his  having 
any  authority  to  assume  the  office  of  receiver  by  the  very  order 
appointing  him,  the  plaintifF  fails  to  make  out  a  case  and  the 
complaint  should  be  dismissed. 

(Decided,  December  16,  1892.) 

Appeal  by  the  defendant  from  an  order  of  the  circuit 
court  in  New  York  county  granting  a  motion  for  a  new 
trial  made  upon  the  minutes  after  the  complaint  had  been 
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dismissed  at  the  close  of  the  plaintiff's  case  on  the  ground 
that  the  plaintiff  had  not  made  ont  a  case. 

The  facts  are  stated  in  the  opinion. 

J,  H.  McKetoan  {Beade  &  McKevoan^  attorneys)  for  de- 
fendant, appellant 

Charles  Steele  and  William  D.  Quthrie  {Seward^  Qu(h» 
rie  dk  Moraioetz,  attorneys)  for  plaintiffs,  respondent. 

Yak  BBxnrr,  P.  J. — ^In  consequence  of  the  manner  in 
which  this  case  was  tried  and  the  appeal  book  came  up, 
it  is  somewhat  difficult  to  determine  what  questions  are 
before  the  court  upon  this  appeal ;  but  we  do  not  think 
tl^ere  is  any  doubt  as  to  the  authority  of  the  court  to  en- 
tertain the  motion  for  a  new  trial,  as  it  seems  to  be  au- 
thorized by  section  999  of  the  Code  of  Ciyil  Procedure, 
upon  the  exceptions  taken  at  the  trial.  That  section 
proyides  that  the  judge  presiding  at  a  trial  by  a  jury  may, 
in  his  discretion,  entertain  a  motion  made  upon  his  min- 
utes at  the  same  term  to  set  aside  a  verdict  or  a  direction 
dismissing  the  complaint,  and  granting  a  new  trial  upon 
exceptions.  The  granting  of  a  new  trial  necessarily  in- 
cludes the  setting  aside  of  a  verdict,  if  one  has  been  ren- 
dered, or  the  setting  aside  of  a  direction  dismissing  the 
complaint,  if  that  has  been  the  result  of  the  trial ;  and 
therefore  the  motion  for  new  trial  embraces  all  that  the 
section  authorizes.  It  is  claimed,  however,  by  the  coun- 
sel for  the  respondent  that  the  only  question  before  this 
court  is  whether  or  not  the  court  erred  in  dismissing  the 
complaint  upon  the  last  ground  specified  by  the  counsel 
for  the  defendant  at  the  close  of  the  plaintiff's  case.  It 
is  true  that  the  record  shows  the  various  grounds  for  dis- 
missal were  stated,  and  that  the  ruling  of  the  court  then 
was  that  the  motion  be  denied.    The  counsel  then  added 
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an  additional  ground  for  dismissal,  and  it  appears  that 
the  counsel  for  the  plainti£F  argued  in  opposition  to  the 
motion  to  dismiss  generally,  without  any  limitation,  and 
the  motion  to  dismiss  was  finally  granted,  and  an  excep- 
tion taken  by  plaintiff.  We  cannot  see  from  this  record 
that  the  motion  was  necessarily  founded  upon  or  limited 
to  the  last-mentioned  ground.  The  court  eyidently  re- 
considered its  previous  ruling,  and  decided  to  dismiss 
the  complaint.  Therefore  any  of  the  grounds  stated,  if 
well  taken,  were  sufficient  to  justify  the  ruling. 

This  action  was  brought  by  a  receiver  appointed  by 
the  United  States  court  The  order  appointing  the  re- 
ceiver provided,  as  a  condition  precedent  of  his  taking 
and  holding  possession  of  the  property  of  which  he  was 
appointed  receiver,  that  he  should  file  a  bond.  There 
was  no  evidence  in  the  case  whatever  that  the  receiver, 
plaintiff,  ever  filed  any  bond ;  and  that  was  one  of  the 
grounds  for  the  dismissal  It  was  expressly  held  by  the 
court  of  appeals  in  Be  Christian  Jensen  Go.  128  (N.  Z, 
650),  that  a  receiver  cannot  interfere  with  the  prop- 
erty of  which  he  is  appointed  receiver  until  after  he 
has  filed  his  bond.  A  large  number  of  cases  are  cited 
for  the  purpose  of  showing  that  this  failure  of  proof 
was  not  fatal  to  the  plaintiffs  right  to  recover ;  but  in 
each  of  these  cases  it  will  appear  upon  examination  that 
there  was  an  attempt  to  comply  with  the  law,  but,  be- 
cause of  some  irregularity  in  the  bond,  it  was  claimed 
that  no  sufficient  bond  had  been  filed  to  comply  with  the 
law.  In  the  case  at  bar  there  is  no  proof  whatever  of 
any  attempt  to  comply  with  the  requirements  of  the  or- 
der appointing  the  receiver,  in  respect  to  the  filing  of  a 
bond,  which  was  a  pre-requisite  to  his  having  any  author- 
ity whatever  to  assume  the  office  of  receiver,  by  the  very 
terms  of  the  order  appointing  him. 

Reference  is  made  to  some  statement  contained  in  the 
case  in  regard  to  what  the  plaintiffs  counsel  stated,  upon 
the  argument  of  this  motion,  had  occurred  during  the 
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trial,  and  what  he  understood  and  assumed  at  the  trial ; 
bat  this  memorandum  cannot  be  considered  by  the  court, 
as  it  rightfully  forms  no  part  of  the  record.  We  are  of 
opinion,  therefore,  that  the  plaintiff  failed  to  make  out 
a  case,  and  that  the  court  was  right  in  dismissing  the 
complaint,  and  that  the  order  appealed  from  should  be 
reversed,  with  costs. 

0*Bbien  and  Babrett,  JJ.,  concurred. 


DUBAL  WATCH-CASE  MANUFACTURING  CO., 

Respondent  v,  THE  KEYSTONE  WATCH-CASE 

COMPANY,  Impleaded,  etc.,  Appellant. 

Supreme  Coubt,  First  Departbcent,  General  Term,  De- 
cember, 1892. 

§531. 

BiB  qf  ParHculara — (xffklavit  of  attorney  on  motion  for ^  instifflcient, 

A  motion  for  ft  bill  of  particnlftiB  should  be  denied  where  the  affidftyit 
upon  which  the  motion  is  founded  is  made  by  the  attorney  of 
the  moving  party,  notwithstanding  his  client  is  a  foreign  corpo- 
ration, and  all  its  officers  are  without  the  State,  where  that  is  the 
only  reason  given  why  the  affidavit  is  made  by  the  attorney. 

The  fact  that  a  party  moving  for  a  bill  of  particulars  is  a  foreign  cor- 
poration does  not  affect  or  vary  the  ordinary  rule  requiring  that 
upon  such  a  motion  an  affidavit  showing  the  necessity  for  the 
particolars,  should  be  made  by  one  of  its  officers. 

[Decided  December  16,  1892.) 

Appeal  by  the  defendant  from  an  order  of  the  New 
York  County  special  term  denying  in  part  a  motion  by 
it  for  a  bill  of  particulars  of  the  plaintiff's  claim. 


VOL.   XXni.  45 


Dab«l  Watoh-Cam  Idlg.  Co.  «.  The  Eejstone,  Etc. 

The  facts  appear  in  the  opinioiL 

Leonard L.  Wlieder  (Oeorge  Charlton  Comstocky  attorney) 
for  defendants,  appellant. 

WiUmr  d  Ohleman,  attorneys  for  plaintiff,  respondent. 

Babbett,  J. — The  application  for  a  bill  of  particulars 
of  the  plaintiff's  claim  was  granted  in  part  and  denied  in 
part  The  defendant,  the  Keystone  Watch-Case  Com- 
pany appeals  upon  the  ground  that  the  motion  should 
have  been  granted  in  its  entirety.  We  think,  however, 
that  the  motion  should  have  been  denied  in  its  entirety, 
for  the  reason  that  it  was  not  founded  upon  an  affidavit 
made  by  the  defendant.  The  only  affidavit  upon  which 
the  motion  was  founded  was  that  of  the  defendant's  at- 
torney, and  it  has  been  settled,  by  repeated  adjudications, 
that  such  an  affidavit  is  insufficient.  The  only  reason 
given  by  the  attorney  why  this  affidavit  is  not  made  by 
his  client  is,  that  the  defendant  whom  he  represents  is  a 
foreign  corporation,  and  all  of  its  officers  are  without 
this  state,  and  that  he  (the  attorney)  has  charge  of  this 
action.  The  attorney  cannot  know  that  th^  defendant 
needs  the  particulars  which  it  claims,  or  that  it  has  not 
in  its  possession  all  the  facts  which  it  seeks  to  compel  its 
adversary  to  disclose.  The  fact  that  the  defendant  is  a 
foreign  corporation  *does  not  affect  or  vary  the  ordinary 
rule  which  governs  upon  this  subject,  and  there  is  no 
more  reason  why  the  affidavit  upon  which  such  a  motion 
is  based  should  not  be  made  by  its  officers  than  by  an  in- 
dividual defendant,  or  by  the  officers  of  a  domestic  cor- 
poration. As  the  plaintiff  has  not  appealed  from  so  much 
of  the  order  as  granted  a  motion  for  a  bill  of  particulars 
in  part,  we  can  only  affirm  the  order  appealed  from,  with 
costs.  Order  appealed  from  accordingly  affirmed,  with 
costs  and  the  usual  disbursements. 

Van  Bbukt,  P.  J.,  and  O'Brien,  J.,  concurred. 
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GRIGGS  V.  GUINN. 

SUPERIOB  OOUBT  OF  THE  CiTT  OF  NeW  YoBX,  SPECIAL  TeBX, 

KOYEMBEB,  1892. 

§§  3256,  3966. 

Ee/eree's/ees — when  gHptdation  as  to,  too  ind^nite'-^€tenogr(q>her*s/ee9 

— when  cannot  be  taxed. 

A  stipnlation  fixing  the  fees  of  a  referee  at  an  amoirnt  other  than  that 
provided  in  the  statute  is  ineffectual  for  that  purpose  nnlees  it 
provides  for  a  specific  sum. 

The  amendment  of  {  3256  of  the  Code  of  Civil  Prooednre  made  bj 
ciiapter  185  ot  the  Laws  of  1892,  providing  that  stenographer's 
fees  for  minutes  of  testimony  before  a  court  judge  or  referee  can 
be  included  in  taxable  costs,  is  repealed  by  the  amendment  of 
the  same  section  contained  in  chapter  5d2  of  the  Laws  of  1892. 

Stenographer's  fees  for  taking  minutes  of  testimony  upon  a  reference 
cannot  be  taxed  where  there  is  no  stipulation  with  respect  there- 
to, and  counsel  for  the  party  against  whom  they  are  so  taxed 
objects  thereto. 

(Decided,  November  10,  1892.) 

Motion  to  confirm  report  of  a  referee  appointed  to 
compute  the  damages  sustained  by  the  defendant  by  rea- 
son of  a  temporary  injunction  granted  in  this  action. 

Sufficient  facts  appear  in  the  opinion. 

Benjamin  Eatea  for  plaintifi. 

Frederick  W.  Peabody  for  defendant. 

GiLDEBSLEEYE,  J. — The  report  of  the  referee  herein 
should  be  modified  as  follows:  First,  by  reducing  counsel 
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fee  on  reference  from  seyenty-five  dollars  to  fift j  dollars; 
second,  the  stipulation  entered  into  in  respect  to  referee's 
fees  is  too  indefinite  to  be  operative.  No  stipulation  can 
suspend  the  operation  of  the  statu te,  except  it  provides 
for  a  specific  sum.  Griggs  v.  Day  (Super.  N.  T.),  18  N.  T, 
Supp.  796;  Bank  of  Cooperstown  v,  Tamajo,  77  K  Y.,  476. 
The  affidavit  of  the  referee  states  that  he  spent  twelve 
days  in  the  business  of  the  reference.  The  compensation 
fixed  by  the  statute  is  six  dollars  per  day,  imless  a  differ- 
ent rate  of  compensation  is  fixed  by  consent  or  order. 
(Code,  §  3296.)  It  therefore  follows  that  the  referee  is  en- 
titled to  seventy- two  dollars.  His  fee  must  be  reduced 
from  one  hundred  and  fifty  dollars  to  seventy-two  dollars. 
By  chapter  185  of  the  Laws  of  1892,  section  3256  of 
the  Code  of  Civil  Procedure  was  amended  by  providing 
that  stenographer's  fees  for  minutes  of  testimony  before 
a  court,  judge,  or  referee  could  be  included  in  the  taxa- 
ble costs;  but  this  chapter  of  the  Laws  of  1892  is  clearly 
abrogated  by  a  subsequent  chapter,  to  wit:  chapter  592 
of  the  Laws  of  1892,  which  also  amends  section  3256  of 
the  Code,  but  leaves  out  the  provision  for  stenographer's 
fees,  although  it  does  not  specifically  repeal  chapter  185 
of  the  Laws  of  1892.  Hence  I  know  of  no  authority  that 
authorizes  the  stenc^apher's  fees  to  be  taxed  as  a  dis- 
bursement in  this  proceeding  against  the  opposition  of 
counseL  The  Pfandler  Barm  Extracting  Bunging  Appa- 
ratus Co.  V.  Sargent,  43  Hun,  154.  It  therefore  follows 
that  the  sum  reported  by  the  referee  as  stenographer's 
fees  must  be  disallowed.  The  aggregate  damages  sus- 
tained by  the  defendant  must  be  held  to  be  one  hundred 
and  seventy-two  dollars.  Thus  modifiedi  the  report  of 
the  referee  is  confirmed. 
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•  PITTSFIELD  NATIONAL  BANK,  Respondent  v.  TAI- 
LER,  Impleaded,  with  BATNE  et  al^  Appellants. 

SuPBEME  Court,  Fibst  Depabtment,  Genebal  Teem,  De- 

GEMBEB,  1892. 

§§  14,  1241, 1327,  2266,  et  seq. 

Contempt — when,  failure  to  obey  judgment  is  not — efect  of  appeal 

A  defendant  directed  by  a  judgment  to  pay  the  plaintiff  the  amount 
of  the  judgment,  with  interest  and  costB,  is  not  in  contempt  for 
failing  to  do  so  nntil  after  the  service  npon  him  of  a  certified 
copy  of  the  judgment;  service  of  a  copy  thereof  upon  his  attor- 
ney is  not  sufficient  to  bring  him  in  contempt,  and  the  fact  that 
he  is  aware  of  the  judgment,  and  has  appealed  from  it  and  recog- 
nized its  existence  in  other  ways,  is  entirely  immaterial. 

Pitt  V,  Davidson  (37  N.  V.,  235),  distinguished. 

Where  a  judgment  directed  a  defendant  to  jMiy  the  plaintiff  out  of 
property  in  his  hands  the  amount  of  the  plaintiff's  judgment, 
with  interest  and  costs,  or  in  case  he  does  not  do  so  within  ten 
days  after  the  service  of  a  certified  copy  of  the  judgment  upon 
him,  then  that  he  pay  over  to  a  receiver  all  such  assets  in  his 
hands,  and  account  therefor  to  such  receiver,  is  not  in  con- 
tempt for  failure  to  make  such  payment  until  the  expiration 
of  ten  days  after  service  upon  him  of  a  certified  copy  of  the 
judgment. 

While  it  seems  a  party  may  be  punished  for  contempt  in  violating  an 
order  or  judgment  of  which  he  has  notice,  he  cannot  be  punished 
for  ledling  to  do  something  that  he  is  commanded  to  do,  except 
after  the  manner  and  upon  the  basis  specified  in  the  statute. 

Where  a  judgment  in  an  action  brought  to  set  aside  a  general  assign- 
ment, adjudged  and  directed  the  assignee  to  pay  to  the  plaintiff 
out  of  the  assigned  property  in  his  hands  the  amount  of  the 
plaintiffs  judgment,  with  interest  and  costs,  or  if  he  does  not  do 
*  so  within  ten  days  after  the  service  of  a  certified  copy  of  the 
judgment  upon  him,  then  to  deliver  such  assets  to  a  receiver  of 
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the  assignor's  property^  and  acoonni;  therefor  to  him,  and  that 
the  receiver  thereupon  sell  the  property,  and  oat  of  the  proceeds 
pay  the  plaintiff's  judgment,  with  interest  and  costs, — Held, 
That  the  judgment  could  have  been  enforced  by  execution;  that 
the  money  judgment  was  the  foundation  of  what  followed,  and 
in  effect  the  substantial  judgment  in  the  action,  and  the  direc- 
tion in  case  of  non-payment  to  turn  over  the  property  to  a 
receiver  was  but  an  aid  to  the  enforcement  of  such  money  judg- 
ment; that  an  undertaking  given  by  the  defendant  to  stay  pro- 
ceedings upon  that  part  of  the  judgment  which  directed  that 
payment  of  the  money,  also  stayed  proceedings  upon  the  part  of 
the  judgment  directing  the  payment  of  the  judgment  to  a  re- 
ceiver, and  was  a  complete  answer  to  a  motion  to  punish  the 
defendant  for  contempt  in  failing  to  obey  said  direction. 
{Decided,  December  16,  1892.) 

Appeal  by  defendant,  Tailer,  from  an  order  of  the  New 
York  County  special  term  adjudging  him  in  contempt. 

This  action  was  brought  by  the  plaintiff  against  the 
defendants  William  H.  Bayne,  Bushrod  B.  Bayne  and 
Eliza  J.  Campbell,  who  had  previously  been  co-partners 
carrying  on  business  under  the  firm  name  ai^d  style  of 
Boss,  Campbell  &  Co.»  and  against  the  defendant  Tailer, 
to  whom  the  other  three  defendants  had  made  a  general 
assignment  for  the  benefit  of  their  creditors.  The  relief 
sought  in  the  action  was  the  setting  aside  of  the  assign-' 
ment  on  the  ground  that  it  was  fraudulent  and  void.  The 
case  was  tried  at  special  term,  and  resulted  in  a  judg- 
ment declaring  the  judgment  iraudulent  and  setting  it 
aside,  and  directing  the  defendant  Tailer  to  pay  out  of 
the  assets  and  property  of  the  assiimors  in  his  hands  the 
amount  of  the  plaintiffs  judgment,  with  interest  and  costs; 
or,  in  case  he  failed  to  do  so  within  ten  days  after  the  ser- 
vice of  a  certified  copy  of  the  judgment  entered  upon  said 
decision,  then  that  he  pay  over  to  a  receiver  all  the  prop- 
erty of  Boss,  Campbell  &  Co.  in  his  hands,  and  that  he 
account  therefor  to  such  receiver,  and  that  the  receiver 

thereupon  sell  the  property,  and  out  of  its  proceeds  pay 
Vol.  XXIII.— 4. 
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the  plaintiff  the  amount  of  his  judgment,  with  interest 
and  costs. 

'  The  defendants  duly  appealed  from  said  judgment  to 
the  general  term  of  the  supreme  court  in  New  York 
County,  and  gave  the  usual  undertaking  to  stay  proceed- 
ings pending  an  appeaL 

The  judgment  was  affirmed  by  the  general  term  in  , 
June,  1892  (see  19  N.  Y.  Supp.  937),  and  the  defendants 
thereupon  took  an  appeal  therefrom  to  the  Court  of  Ap- 
peals, again  giving  an  undertaking  to  stay  proceedings; 
that  appeal  was  pending  at  the  time  of  the  making  of  the 
motion  which  resulted  in  the  order  now  appealed  frouL 

Edward  B.  Whitney  {Burnett  (t  W1iiiney\  attorneys), 
for  defendant,  Jailer,  appellant. 

John  J.  Adams,  for  plaintiff,  respondent. 

Franklin  Bein,  for  receiver,  respondent. 

« 

Barrett,  J. — Two  objections  are  made  to  the  order 
appealed  from.  The  first  is  that  a  certified  copy  of  the 
judgment  was  not  served  upon  Mr.  Tailer;  the  second,  that 
the  undertaking,  which  was  given  upon  appeal  to  the  court 
of  appeals,  stayed  proceedings  upon  that  part  of  the  judg* 
ment  which  directed  Mr.  Tailer  to  pay,  out  of  the  property 
of  his  assignors  in  his  hands,  a  specified  sum  of  money. 

The  judgment  here  is  somewhat  unusual.  It  first  ad- 
judges  the  general  assignment  made  by  the  firm  of  Ross, 
Campbell  &  Co.  to  be  fraudulent  and  void,  and  then  directs 
the  assignee  (Tailer)  to  pay  to  the  plaintiff,  out  of  the  - 
property  and  assets  of  the  firm  in  his  hands,  the  amount 
of  the  plaintiffs  judgment,  with  interest  and  costs.  This 
part  of  the  judgment  is  unconditional  and  final,  and  is 
complete  in  itself.  But  a  further  provision  .follows, 
namely,  that,  in  case  Tailer  ''  does  not  make  such  pay-  J 

ment  within  ten  days  after  the  service  upon  him  of  a  cer- 
tified copy  of  this  decree,"  then  he  shall  pay  over  to  a 


J 
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receiver  all  the  property  and  assets  of  the  firm  of  Boss, 
Campbell  &  Co.  in  his  hands ;  that  he  account  therefor 
to  such  receiver;  and  that  the  receiver  thereupon  sell 
said  property,  and  out  of  the  proceeds  of  sale  pay  to  the 
plaintiff  the  amount  of  his  judgment,  interest,  and  costs. 
Upon  this  state  of  facts,  it  was  a  complete  answer  to  the 
plaintiff's  motion  that  the  judgment  had  not  been  person- 
ally served  upon  Mr.  Tailer. 

He  could  not  be  in  contempt  until  the  expiration  of 
10  days  after  serving  upon  him  of  a  certified  copy  of  the 
judgment.  Such  was  the  tenor  of  the  judgment  itseli 
But,  even  if  no  provision  in  that  respect  had  been  made 
therein,  it  could  only  be  enforced  by  punishment  for  con- 
tempt in  case  Mr.  Tailer  refused  to  obey  its  commands 
after  service  upon  him** of  a  certified  copy  thereof." 
(Code  Civ.  Pro.y  §  1241).  Service  upon  a  party's  attor- 
ney is  not  sufficient  to  bring  him  into  contempt.  The 
well-known  case  of  Pitt  v.  Davison  (37  N.  Y.  235),  is 
cited  in  support  of  the  opposite  doctrine,  but  that  case 
merely  holds  that  the  papers  upon  a  motion  to  punish 
for  a  civil  contempt  may,  when  so  directed  by  the  court,  be 
served  upon  the  attorney  for  the  party  who  is  proceeded 
against,  the  motion  being  a  proceeding  in  the  action. 
There  is  a  clear  distinction  between  the  act  which  con- 
stitutes the  contempt  and  the  proceeding  to  punish  there- 
for. The  attorney  cannot  bring  about  his  client's  guilt, 
although  the  remedy,  when  the  offense  has  been  com- 
mitted, may,  by  judicial  direction,  be  enforced  in  the  or- 
dinary way.  The  contempt  itself,  however,  can  only  be 
predicated  of  the  client's  own  act ;  that  is,  of  his  refusal 
or  neglect  to  obey  the  judgment  after  personal  service  of 
a  certified  copy  thereof  upon  him,  as  required  by  law. 

The  fact  that  a  party  is  aware  of  the  judgment,  that 
he  has  appealed  from  it,  that  he  has  recognized  its  ex- 
istence in  other  ways,  is  entirely  immaterial.  A  party 
may  doubtless  be  punished  for  violating  an  order  or  judg- 
ment of  which  he  has  notice,  but  he  cannot  be  punished 
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for  failiire  to  do  something  which  he  is  commanded  to  do» 
except  in  the  manner  and  upon  the  condition  specified  in 
the  statute. 

The  second  objection  is  eqaallj  fatal.  The  undertak- 
ing given  by  the  appellant  stayed  proceedings  upon  that 
part  of  the  judgment  which  directed  the  payment  of 
money.  It  is  well  settled  that  the  judgment  in  this  re- 
spect could  have  been  enforced  by  execution,  none  the 
less  because  the  defendant  is  required  to  pay  the  amount 
out  of  the  property  and  assets  in  his  hands.  (Randall  v. 
Dusenbury,  51  Hotv,  Pr,  367;  affirmed  41  N.  Y.  Super.  Ct. 
456;  In  re  Hess,  48  Hun,  586;  Fassett  v.  Tallmadge,  14 
Abb,  Pr.  188.  And  see  Myers  v.  Becker,  95  N.  Z  486, 
where  Randall  v.  Dusenbury  is  cited  ;  ancT  Ross  v.  Butler, 
19  N.  T.  Civ.  Pro.,  162.) 

The  money  judgment  is  here  the  foundation  of  what 
follows.  It  is,  in  effect,  the  substantial  judgment  in  the 
action,  and  the  direction,  in  case  of  nonpayment,  to  turn 
over  the  property  to  a  receiver,  is  but  an  aid  to  the  en- 
forcement of  such  money  judgment.  So  long,  then,  as 
the  enforcement  of  the  judgment  directing  payment  of  a 
specific  sum  of  money  is  stayed,  a  compliance  with  the 
subsequent  provision  in  aid  of  such  judgment  cannot  well 
be  exacted  ;  otherwise,  the  plaintiff  would  be  permitted 
to  go  on  and  collect,  through  the  receiver,  the  very  judg- 
ment as  to  which  he  is  stayed. 

The  order  appealed  from  should  therefore  be  reversed, 
with  $10  costs  and  disbursements,  payable  by  the  plain- 
tiff, but  not  by  the  receiver ;  and  the  motion  to  punish 
for  contempt  denied,  with  $10  costs. 

Van  Bbunt,  P.  J.  (concurring). — Without  in  any  way 
conceding  the  power  of  the  court  to  enforce  obedience  to 
the  money  judgment  by  proceedings  for  contempt,  I 
concur. 


O'Bbien,  t .,  concurred. 
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People  ex  rd.  ALLEN  v.  MUBBAT,  Justioe  of  the  Dib- 

TBICT  COUBT  IN  THE  OiTT  OF  NeW  YoBK,  FOB  THE 

Eleventh  Jubioiaii  Distbiot. 

SlTPEBIOB  OOUBT  OF  THE  OlTY  OF  NeW  YoBX,  SfEGIAL  TEBM, 

OCTOBEB,  1832. 

§545. 

BoandalouM  matter  rohen  strickenfrom  qffkUwits  by  oourt  qfits  oren 

motion. 

An  allegation  in  a  pleading  or  in  an  affidavit  of  anything  which  is 
nnbeooming  the  dignity  of  the  conrt  to  hear  or  which  is  ccm- 
trary  to  good  manners,  or  which  charges  crimes  not  necessary  to 
be  shown  in  the  canse,  is  regarded  as  scandalous  and  will  be 
stricken  ont;  if  matter  is  scandalons  it  is  also  impertinent. 

AiBdayits  and  other  papers  for  nse  npon  a  motion  which  are  scanda- 
lons or  contains  scandalons  statements,  may  be  suppressed  by 
the  conrt  or  stricken  ont  of  the  papers  and  not  allowed  to  be 
naed,  and  this  the  conrt  may  do  on  its  own  motion  withont  an 
application  from  the  adyene  party. 

{Decided,  October,  1892.) 

Action  by  the  court  upon  its  own  motion  striking  oat 
of  the  papers  npon  which  a  mandamus  was  applied  for, 
scandidous  matter  contained  therein. 


Sufficient  facts  appear  in  the  opinion. 
Wmiam  H.  Seoor,  for  appellant 
JUen  Murray,  for  respondeni 
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MgAdam,  J. — The  rule  is  that  an  allegation  in  a  plead- 
ing or  in  affidavits  of  anything  which  is  unbecoming  the 
dignity  of  the  court  to  hear,  or  which  is  contrary  to  good 
manners,  or  which  charges  crime  not  necessary  to  be 
shown  in  the  cause,  is  regarded  as  scandalous  and  wiU  be 
stricken  out  (1  Daniel  CL  PL,  §  347 ;  Story's  Eq.  PL,  §§  266- 
862).  If  matter  is  scandalous,  it  is  also  impertinent. 
Scandal  tends  to  injure  by  making  records  the  means  of 
perpetuating  libelous  and  malignant  slanders  (1  Story's  Eq. 
Ply  §§  269-270).  In  scandcdum  magnaium,  words  spoken 
in  derogation  of  a  peer,  judge,  or  other  high  officer  of  the 
realm,  was  formerly  more  reprehensible  than  defamation 
of  a  private  person,  and  much  greater  is  the  misconduct 
when  put  in  writing  in  the  form  of  a  court  record  to  be 
treasured  and  preserved  for  all  time  to  come.  The  objec- 
tionable matter  in  this  instance  reflects  upon  the  official 
integrity  of  the  respondent,  and  is  calculated  to  bring  hiia 
into  disrepute  as  a  judicial  officer.  The  scandalous  mat- 
ter appears  in  the  affidavit  of  Mr.  Secor,  the  relator's 
attorney ;  is  wholly  irrelevant  to  the  legal  questions  pre- 
sentedy  and  not  entitled  to  a  place  upon  the  record.  The 
attorney  ought  to  have  known  this,  and  must  be  censured 
for  his  unprofessional  conduct.  In  chancery  practice, 
when  a  bill  or  other  pleading  contained  scandal,  il;  was 
referred  to  a  master  to  be  expunged ;  and  till  this  had 
been  done  the  opposite  party  was  not  required  to  answer 
(3  BL  Com,y  442).  The  rule  is  now  more  summary.  Affi- 
davits and  other  papers  for  use  on  a  motion,  which  are 
scandalous  or  contain  scandalous  statements,  may  be 
suppressed  by  the  court  or  stricken  out  of  the  papers  and 
not  allowed  to  be  used.  The  court  will  do  this  and  should 
do  so  of  its  own  motion,  without  an  application  from  the 
adverse  party  (People  v.  A.  &  S.  B.  B.  Co.,  49  How.  Pr,^ 
39;  s.  c,  8  Abb.  Pr,  N.  S.,  122  ;  People  v.  Church,  2  Lans., 
259,  57  Barh.y  204).  Section  545  of  the  Code  is  merely  de- 
claratory of  the  common  law  upon  the  subject  (See  6 
Sand/,,  637 ;  5  How.  Pr,,  53 ;  17  Abb.  Pr.,  188 ;  44  Barb.,  64 ; 


VOL.  xxin.  55 


Allen  9.  Mnrray. 


18  Abb,  Pr.,  375 ;  8  Hun,  522).  The  court,  of  ifcs  own  mo- 
tion,  has  stricken  out  the  scandalous  matter  referred  to, 
with  the  admonition  now  given,  that  the  practice  of  libel- 
ing saitors  by  impertinent  and  irrelevant  language  in 
affidavits  or  otherwise  will  not  bear  repetition  in  this  or 
any  other  court  of  justice.  Indeed,  had  the  court  known 
that  the  papers  contained  such  matter,  it  would  have  de- 
clined to  receive  them  for  judicial  action.  The  dignity  of 
the  court/professional  ethics,  good  practice,  and  the  or- 
derly administration  of  justice  require  the  rebuke  admin- 
istered. Warren,  in  his  work  on  attorneys,  speaking  of 
the  respect  due  to  the  feelings  of  others,  reminds  prac- 
titioners of  the  trite  but  beautiful  verse  : 

"  Teaoh  me  to  feel  another's  woe. 
To  hide  the  fault  I  see  : 
The  mercy  I  to  others  show. 
That  mercy  show  to  me." 

If  errors  are  to  be  redressed  by  corrective  measures 
by  a  court  of  review,  it  can  be  aided  by  intelligent  legal 
argument — never  by  scandal  in  any  form,  or  to  any  extent. 
If  the  application  to  expunge  had  been  made  on  the  ap- 
plication of  the  respondent,  the  court  would  have  allowed 
costs  against  the  attorney  personally,  under  §  545  of  the 
Code.  As  no  such  motion  was  made,  no  costs  will  be 
granted.  This  opinion  is  filed  in  explanation  of  the  red 
ink  lines  which  appear  in  the  affidavit,  striking  out  the 
offensive  and  irrelevant  matter  aforesaid,  and  to  aid  in 
preventing  a  repetition  of  misconduct  which  has  no  place 
in  the  halls  of  justice. 
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ZrVI,  Besponbemt,  V,  NELKE,  AppELLAirr. 

New  Tobk  Coubt  of  Ookmon  Plras,  Oeneeal  Tebx, 

Januabt,  1893. 

§§  638, 1294. 

Denials  in  answer — when  not  stricken  otU  as  sham — Appeal  from  jwdg^ 
ment  by  defattU — Procedure  where  order  striking  otU  an- 
swer reversed, 

A  judgment  of  the  genenl  term  of  the  eitj  oonrt  of  New  York,  affinn- 
ing  a  judgment  taken  bj  default  for  want  of  an  answer,  ia  not 
appealable  to  the  court  of  common  pleas. 

Keller  v.  Feldman  {Ante  p.  37),  followed. 

Where  an  answer  was  stricken  out  as  sham  at  a  special  teem  of  the 
city  court  of  New  York,  and  judgment  entered  as  bj  default  for 
want  of  an  answer,  an  appeal  does  not  lie  to  the  court  of  com- 
mon pleas  from  a  judgment  of  the  general  term  of  the  city  court 
afiirming  said  judgment,  but  the  court  of  common  pless  has  un- 
questionable jurisdiction  to  review  an  order  of  such  general  term 
affirming  the  order,  striking  out  the  answer,  and  if  it  finds  the 
order  erroneous,  it  will  be  the  duty  of  the  court  below  to  re- 
instate the  answer,  and  try  the  case  on  the  issues  raised. 

In  an  action  against  stockholders  of  a  full  liability  business  corpora- 
tion, to  recoyer  a  debt  owing  by  the  corporation  for  money 
loaned  it,  upon  which  judgment  has  been  recorered  against  the 
corporation,  an  answer  denying  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  existence  of  the  indebtadnesSt 
and  the  recovery  of  the  judgment  is  sufficient. 

Eetchem  v.  Zerega  (1  E,  D.  Smith,  553),  distinguished. 

(Decided  Janucay,  1893.) 

Appeal  from  order  of  the  general  term  of  the  city 
court  of  New  York  affirming  order  of  the  special  term 
striking  out  answers  as  sham,  and  from  a  judgment  of  the 
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said  general  term  affirming  a  judgment  entered  on  the 
order  so  striking  out  the  answers. 

The  action  was  brought  to  recover  from  a  stockhold- 
er of  a  business  corporation  organized  under  the  laws  of 
1S75,  a  debt  owing  as  the  complaint  alleged  by  the  cor- 
poration upon  which  judgment  had  been  recovered  by  the 
plaintiff  against  the  corporation.  The  answers  denied 
knowledge  or  information  sufficient  to  form  a  belief  as  to 
certain  allegations  of  the  complaint.  Other  facts  appear 
in  the  opinion. 

B.  F.  Einstein  for  defendants,  appellants. 

« 

James  Murphy,  for  plaintiffs,  respondent. 

« 

Pbyob,  J. — The  judgment  being  by  default,  for  want 
of  an  answer,  is  not  appealable  to  this  court  (Keller  v. 
Feldman,  herewith  decided,  Ante  p.  37). 

But  the  appellants  are  not  remediless.  We  have  un- 
questionable jurisdiction  to  review  the  order  affirming 
the  order  striking  out  the  answers ;  and,  should  w^  find 
error  in  the  decision  complained  of,  it  will  be  the  duty  of 
the  court  below  to  reinstate  the  answers  and  try  the  case 
on  the  issues  raised. ' 

The  action  proceeds  upon  section  34  of  the  act  of  1875, 
chapter  611,*  and  is  prosecuted  to  inforce  against  the  de- 
fendants, as  stockholders,  a  debt  or  liability  of  the 
Bubolio  Company,  evidenced  by  a  judgment.  It  is 
equivocal  on  the  face  of  the  complaint  whether  it  counts 
upon  the  original  liability  or  the  judgment ;  but  take 
the  case  in  either  aspect,  and  it  is  sufficiently  apparent 


*  This  provision  makee  stockholders  of  an  unlimited  bosinees 
corporation  organized  under  the  laws  of  1875  liable  for  its  debts, 
after  judgment  thereon  against  the  corporation  and  the  return  un- 
satisfled  of  an  execution  against  its  property. 
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that  the  answers  controverted  material  allegations  of  the 
complaint. 

If  the  action  proceeds  upon  the  original  indebtedness 
of  the  company,  then  the  answers  traverse  in  due  form 
(Code  Civ.  Pro.  §500)  the  alleged  loan  to  the  company  and 
its  present  liability  therefor — both  of  which  facts  it  is  in- 
cumbent on  the  plaintiff  to  establish.  If  the  action  be  upon 
the  judgment,  then  the  answers  traverse  the  judgment, 
and  the  company's  subsisting  liability  on  it— both  of  which 
facts  it  is  incumbent  on  the  plaintiff  to  prove.  It  is  mani- 
fest, without  more,  that  the  court  below  had  no  authority 
to  strike  out  the  answers  (The  Robert  Gere  B*k  r.  In- 
man,  61  Hm,  97,  opinion  of  Follett,  J.,  collecting  all  the 
cases). 

It  is  argued,  however,  that  the  action  being  on  the 
judgment,  the  defendants  are  presumed  to  be  cognizant 
of  it ;  and  for  support  of  the  proposition  our  own  decision 
in  Ketcham  v,  Zerega^  is  cited  with  apparent  confidence. 
But  there  the  judgment  was  against  the  party  himself 
whereas  here  the  judgment  is  against  a  stranger  (Miller 
V.  White,  60  N.  Z,  141).  Again,  it  is  urged  that  the  ex* 
istence  of  the  judgment  is  not  an  issue  of  fact ;  but  in  this 
State  the  plea  of  nul  tid  record  is  triable  by  the  jury  (Fas- 
nacht  V.  Stehn,  63  Barb.  950). 

But,  should  there  be  a  judgment  in  form  against  the 
Rubolic  Company,  the  defendants  may  impeach  it  for  de- 
fect of  jurisdiction ;  and  yet  again,  should  the  judgment 
exist  and  be  valid,  the  answers  impose  upon  plaintiff  the 
obigation  to  prove  it  still  unsatisfied. 

Hence,  as  the  answers,  by  denial,  put  in  issue  essential 
allegations  of  the  complaint,  they  cannot  be  stricken  out 
as  sham  (Robert  Gere  B'k  v,  Inman,  swprd). 

The  argument  at  the  bar  ranged  over  a  variety  of  in- 
teresting topics  ;  but,  indisposed  to  anticipate  the  course 
of  the  trial,  we  are  content  to  adjudicate  simply  the  ques- 
tion before  us. 


*1  E,  D,  Smith,  65S, 
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Order  reversed.  Appeal  from  judgment  dismissed. 
No  costs  to  either  party.  Trial  directed  on  the  answers 
stricken  out,  or  any  amended  answers  that  may  be  inter- 
posed by  leave  of  the  court  below. 

Order  to  be  settled  on  notice. 

BooKSTAVEB,  P.  J.,  and  Bischoff,  Jr.,  J.,  concurred. 


MARTIN,  Appellant  v.  BAFFIN,  Bespondent. 

CiTT  CouBT  OP  New  York,  General  Term,  February, 

1893. 

§§  425,  426. 

8ummon9 — when  service  of,  not  set  aside. 

Where  the  smnmons  in  an  action  was  served  upon  the  defendant 
who  sought  to  avoid  the  service  thereof^  by  laying  the  same 
upon  his  shoolder  withont  the  nse  of  any  violence  or  force  or 
without  the  show  of  violence  or  force,  snch  service  will  not  be 
set  aside  on  the  ground  that  it  involved  an  assanlt  upon  the 
defendant's  person. 

Instance  of  a  case  in  which  service  of  a  summons  was  not  effected  bj 
trick. 

(Decided  Februari/,  1803.) 

Appeal  by  the  plaintiff  from  an  order  of  the  special 
term  setting  aside  the  service  of  a  summons  herein  and 
Tacating  and  setting  aside  the  snmmons  itseU. 

The  facts  appear  in  the  opinion. 

Fredk  K.  Clark,  for  plaintiff,  appellant. 

Btichvey^  Spencer  &  Ordicatfy  for  defendant,  respondent. 
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FrrzsDCONS,  J. — ^This  is  an  appeal  from  an  order  vacat- 
ing and  setting  aside  the  summons  herein  and  the  service 
thereof  upon  defendant. 

The  defendant  resides  in  Tremont  The  process  ser- 
ver called  there  twice  to  serve  him  with  the  summons 
herein  and  some  other  papers.  On  his  second  visit  he 
found  the  defendant  actually  in  the  shelter  of  his  wife's 
petticoats,  he  having  sought  that  means  of  protection  for 
the  purpose  of  avoiding  service  of  the  summons  herein. 
While  in  that  position  he  was  invited  to  accept  service  of 
said  summons,  which  he  refused  to  do.  The  summons 
and  other  legal  papers  were  then  laid  upon  his  shoulder 
and  he  shook  them  to  the  floor. 

The  appeal  is  based  upon  two  points :  * 

L  That  the  service  as  above  described  involved  an 
assault  upon  the  defendant's  person. 

n.  That  it  was  effected  by  a  trick,  viz.,  concealing  the 
process  among  a  number  of  other  papers  entitled  in  an- 
other action  or  proceeding. 

I  cannot  imagine  how  the  service  in  question  involved 
an  assault  upon  defendant.  Even  the  defendant  swears 
that  the  papers  served  upon  him  were  laid  upon  his 
shoulder.  No  violence  or  force,  or  even  show  of  violence 
or  force,  was  used  to  accomplish  the  service.  He  refused 
to  receive  them  in  his  hand,  and  therefore  in  my  opinion 
the  manner  of  service  adopted  was  the  only  other  way 
left  to  make  service,  and  was  certainly  justifiable.  In 
fact,  the  entire  conduct  of  defendant  was  disrespectful  to, 
and  exhibited  a  contempt  for,  courts  and  legal  process, 
which  should  not  be  encouraged  by  setting  aside  the  seiv 
vice  of  the  summons  herein.  In  fact,  his  conduct  was  so 
reprehensible  that  it  would  please  me  to  punish  him  for 
contempt,  if  possible.  To  say  that  a  person  may  avoid 
service  of  legal  papers  by  refusing  to  accept  the  same,  is 
to  degrade  the  law  and  courts  in  the  eyes  of  a  person  like 
defendant. 

As  to  the  second  point,  that  the  service  was  effected 
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bj  a  trick,  the  mere  recital  of  the  means  of  service  here- 
in is  sufficient  ref atation  of  that  claim.  No  trick  was 
nsed,  and  the  summons  might  easily  have  been  seen  and 
read  by  defendant  if  he  chose  to  do  so.  It  was  not  con- 
cealed among  the  other  papers  serred  upon  defendant  at 
the  time  of  the  service  of  said  summons. 

The  service  herein  under  the  circumstances  related 
was  proper. 

The  order  appealed  from  is  reversed,  with  costs, 
with  leave  to  defendant  to  appear  within  three  days  after 
service  of  order  entered  hereon  upon  defendant's  attor- 
neys. 

MoQouN  ai^d  Van  Wyok,  JJ.,  concurred. 


WAED  V.  WABD. 


Superior  Court  of  the  Crrr  of  New  York,  Special  Term, 

November,  1892. 

§§  3251,  3256. 

€k>8ls  ofmotUmr—hy  whom  adjusted — disbursements  to  be  allowed. 

The  provision  of  the  statute  relating  to  the  taxing  of  costs  by  a 
clerk  of  a  court  does  not  apply  to  a  motion,  and  where  costs  and 
disbursements  are  given  by  a  court  or  a  judge  on  a  motion, 
they  mnst  be  specificaUy  expressed  in  the  order  as  entered,  and 
-whUe  the  order  may  direct  the  clerk  to  tax  the  disbursements 
so  awarded,  it  mnst  then  contain  a  specific  delegation  to  the  clerk 
of  the  power  to  tax  the  amount  of  the  disbursements  allowed. 

Upon  a  motion  for  counsel  fee  and  alimony  in  an  action  for  divorce, 
the  court  or  judge  may  allow  as  costs  a  sum  not  exceeding  $10, 
and  may  also  allow  necessary  disbursements  for  printing  and 
referee's  fees,  but  cannot  allow  stenographer's  fees. 

(Decided^  November  17,  1892.) 

Motiou  for  uew  taxation  of  costs. 
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The  facts  appear  in  the  opinion. 

Fbeedman,  J. — The  qnestions  involved  arise  (1)  upon 
an  appeal  from  the  taxation  by  the  clerk  of  certain  dis- 
bursements incurred  upon  a  reference ;  (2)  upon  defend- 
ant's motion,  founded  upon  affidavit  for  a  retaxation;  and 
(3)  upon  the  referee's  motion,  founded  upon  affidavit  for  a 
retaxation.  The  action  is  by  wife  against  husband,  for  a 
separation  and  for  support.  The  wife  moved  for  alimony 
during  the  pendency  of  the  action,  and  a  counsel  fee;  and, 
upon  the  hearing  of  the  motion,  such  a  conflict  seems  to 
have  been  created  by  the  attorneys  for  the  parties  that 
the  court  felt  bound  to  order,  and  did  order,  a  reference. 
The  referee  was  directed  to  determine  whether  any,  and, 
if  so,  what  alimony  and  counsel  fee  ought  to  be  awarded 
to  the  plaintiff.  The  reference  terminated  in  a  report, 
upon  the  confirmation  of  which  an  order  was  entered, 
granting  to  the  plaintiff  alimony  at  the  rate  of  $50  per 
month,  and  an  allowance  of  $250,  as  and  for  expense  in 
conducting  this  action,  and  together  with  such  a  sum  as 
shall  be  taxed  by  the  clerk  of  this  court  as  costs  and  dis- 
bursements in  this  proceeding.  Under  this  provision  of 
the  order,  the  attorney  for  the  plaintiff  presented  to  the 
clerk  for  taxation  a  bill  of  disbursements  amounting  to 
$602.65,  of  which  $375  were  for  referee's  fees  and  $221.65 
for  stenographer's  fees. 

The  conduct  of  the  attorneys  for  the  respective 
parties,  which  works  such  extravagant  expenditure  on  a 
mere  motion,  the  object  of  which  is  simply  to  provide  a 
provisional  support  to  the  wife  during  the  pendency  of 
an  action  which  can  and  ought  to  be  terminated  in  a  few 
months,  calls  for  condemnation  on  the  part  of  the  court. 
True,  the  main  fault  lies  in  the  system  which  sanctions 
such  a  practice.  But  attorneys  should  have  due  regard 
to  the  ultimate  interests  of  their  clients :  and,  if  they 
seem  oblivious  of  their  duty  in  this  respect,  a  referee  of 
sufficient  self-respect  should  remind  them  of  it.    A  small 
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fortune  should  not  be  frittered  away  upon  such  a  pre- 
liminary point.  Entertaining  these  views,  I  shall  hold 
every  participant  in  the  reference  to  strict  practice.  It 
appears  that  the  clerk,  from  the  proofs  submitted  to  him, 
reduced  the  item  of  $375  for  referee's  fees  to  $210,  and 
that  he  reduced  the  item  of  $221.65  for  stenographer's 
fees  to  117.30.  Both  the  defendant  and  the  referee  com- 
plain of  this  ruling :  the  defendant  contending  that  no 
referee's  or  stenographer's  fees  should  have  been  allowed, 
and  the  referee,  appearing  by  private  counsel,  contend- 
ing that  his  fees  should  have  been  taxed  at  the  sum  of 
$350.  The  stenographer,  at  some  time  or  other,  also  ap- 
peared by  separate  and  private  counsel,  and  submitted 
affidavits,  but  whether  they' were  before  the  clerk  does 
not  clearly  appear.  Upon  the  case  as  submitted  to  me 
a  great  conflict  exists  as  to  what  was  before  the  clerk,  and 
also  as  to  what  was  the  real  agreement  between  the  par- 
ties  irnd  the  stenographer ;  and.  if  it  were  necessary  to 
determine  the  said  conflict,  much  time  and  labor  would 
have  to  be  spent  to  arrive  at  the  truth.  I  do  not  deem  it 
necessary,  however,  to  make  such  determination,  because 
I  have  satisfied  myself  that,  under  the  order  referred  to, 
the  clerk  had  no  power  to  tax  referee's  or  stenographer's 
fees.  My  reasons  are  as  follows  :  The  clerk  is  made,  by 
statute,  the  taxing  officer,  for  the  purpose  of  taxing  the 
costs  and  disbursements  of  the  action  preparatory  to  the 
entry  of  final  judgment.  His  duties  as  such  taxing  officer 
are  prescribed  by  statute,  and  everything  he  may  do  is 
regulated  by  statute.  But  these  statutory  provisions  do 
not  apply  to  a  motion.  If  costs  and  disbursements  are 
given  by  the  court  or  a  judge  on  a  motion,  they  must  be 
specifically  expressed  in  the  order  as  entered.  True,  the 
order  may  refer  it  to  the  clerk  to  tax  the  disbursements 
so  awarded,  but  then  the  order  must  contain  a  specific 
delegation  of  power  to  the  clerk  to  tax  the  amount  of  the 
particular  disbursements  allowed.  The  costs  and  dis- 
bursements which  may  be  given  upon  a  motion  for  ali- 
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monj  and  counsel  fees  are  regulated  by  section  325I9 
Code  Civil  Procedure.  It  is  there  provided  that  upon 
such  a  motion  a  sum  fixed  by  the  court  or  judge,  not  ex- 
ceeding $10,  may  be  awarded  as  costs,  besides  necessary 
disbursements  for  printing  and  referee's  fees.  This  seems 
to  exclude  stenographer's  fees.  Section  3256,  on  the  other 
hand,  contemplates  only  the  costs  of  the  action,  and  does 
not  apply  to  motions;  and  consequently  the  amendments 
of  1892  are  immaterial,  no  matter  what  they  may  amount 
to  on  the  taxation  of  the  costs  of  the  action.  The  conse- 
quence of  all  this  is  that  if,  in  the  present  case,  stenog- 
rapher's fees,  as  well  as  referee's  fees,  can  be  allowed, 
they  must  be  specifically  named  in  the  order,  and  if  the 
clerk  is  to  tax  them,  he  must  be  specifically  directed  to 
do  so.  In  the  case  at  bar  the  order,  as  entered,  shows 
upon  its  face  that  the  judge  who  directed  it  to  be  entered 
struck  out  the  specific  direction  to  the  clerk,  originally 
inserted  therein,  to  tax  the  referee's  and  stenographer's 
fees.  This  is  quite  significant.  Moreover,  the  order 
allows  to  the  plaintiff  the  *'  sum  of  two  hundred  and  fifty 
dollars,  as  and  for  expense  in  conducting  this  action."  As 
the  main  expense  in  conducting  this  action,  so  far,  has 
been  the  expense  of  the  reference,  this  migh^,  in  a  certain 
aspect,  be  construed  as  an  allowance  on  that  account. 
From  all  this  it  follows  that  the  additional  words,  "  to- 
gether with  such  a  sum  as  shall  be  taxed  by  the  clerk  of 
this  court  as  costs  and  disbursements  in  this  proceeding," 
are  too  indefinite  and  uncertain  to  constitute  a  specific 
delegation  of  power  to  the  clerk  to  tax  referee's  or  sten- 
ographer's fees. 

For  the  reasons  stated,  the  taxation  must  be  set  aside, 
so  far  as  it  allows  any  sum  whatever  for  referee's  fees  or 
stenographer's  fees,  and  the  referee's  motion  for  a  retax- 
ation  denied. 
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CASSIDT  et  al,  Ebspondent,  v.  MoFABLAND  et  oLj 

WOOD,  Appellant. 

Nsw  York  Ooubt  of  Cokmon  Pleas,  General  Tebk, 

January,  1893. 

§§  3251,  3256. 

Co8t§    aefjughnent  <^,  allowed  on  appeal  from  order-^cUsbwvements. 

Where  an  order  of  the  general  term  affirming  an  order  of  the  speoial 
term,  with  costs,  ten  dollars  costs,  together  with  proper  dis- 
bursements can  be  taxed ;  although  the  costs  of  a  motion  mnst  be 
taxed  bj  a  conrt  or  judge,  there  is  no  provision  that  the  costs  al- 
lowed upon  an  appeal  should  be  sc  taxed;  and  as  the  usual  costs 
of  a  motion  are  $10,  and  motion  costs  onlj  can  be  allowed  upon 
such  appeal,  it  is  assumed  that  that  sum  is  intended,  by  an 
affirmance  with  costs,  but  specifying  no  amount. 

While  it  seems  that  disbursements  of  a  motion  can  be  only  taxed  by 
a  clerk  where  the  order  expressly  directs  it  to  be  done,  such  is 
not  the  practice  upon  an  appeal  from  an  order,  and  where  dis- 
bursements follow  the*  allowance  of  costs  by  the  general  term» 
and  they  must  be  taxed,  the  authority  of  the  clerk  to  tax  them 
is  from  the  necessity  of  the  case  presumed  from  the  order  allow- 
ing costs. 

I>i8burBements  on  appeal  from  an  order  are  not  limited  to  disburse- 
ments for  printing. 

{Decided,  January  11,  1898.) 

Appeal  by  the  defendant,  Wood,  from  an  order  of  the 
special  term,  denying  a  motion  for  a  new  taxation  of 
costs. 

The  defendant,  Wood,  appealed  to  the  general  term 

of  this  court  from  an  order  of  reference,  and  the  order 

was  affirmed,  with  costs,  and  an  order  to  that  effect  duly 

entered,  which  did  not  specify  the  amount  of  such  costs. 
Vol.  XXIIL— 5. 
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The  plaintiff,  who  was  respondent  in  such  appeal,  there- 
upon presented  a  bill  of  costs  to  the  clerk  of  this  court 
for  taxation,  in  which  were  included  $10  costs  of  appeal 
and  disbursements  amounting  to  $9.06.  The  taxation  of 
the  costs  was  opposed  by  the  defendant,  Wood,  on  the 
ground  that  the  order  of  the  general  term  did  not  author- 
ize or  empower  the  clerk  of  this  court  to  tax  any  dis- 
bursements or  costs,  or  to  fix  the  amount  of  costs  at  $10, 
or  any  other  sum,  and  also  that  no  disbursements  could 
be  taxed  on  the  motion  except  disbursements  for  print- 
ing. 

The  clerk  overruled  the  objection,  and  taxed  the  costs 
as  desired  by  plaintiff,  and  the  defendant.  Wood,  thete- 
upon  moved  for  a  new  taxation  of  costs,  and  his  motion 
being  denied  by  the  special  term,  took  this  appeal 

George  A.  Stearns,  for  the  defendant,  Wood,  appel- 
lant. 

Thomas  C,  Eniiever,  for  plaintiffs,  respondent. 

Daly,  C.  J. — The  order  of  the  general  term  affirmed 
the  order  of  reference,  **  with  costs.'*  It  has  been  held 
that  $10  costs,  together  with  disbursements,  can  be  taxed 
under  such  an  order.  Jones  v.  Sherman,  8  N.  Y.  St  Rep., 
344  The  Code  provides  that  costs  of  motion  shall  be  a 
sum  fixed  by  the  court  or  judge,  not  exceeding  $10.  Sec- 
tion 3251.  But  there  is  no  provision  requiring  that  the 
costs  allowed  upon  an  appeal  for  an  order  Inade  upon  a 
motion  shall  be  fixed  at  a  certain  sum  by  the  appellate 
court.  It  is  settled  that  motion  costs  ordered,  only,  can 
be  allowed  upon  such  an  appeal  (Phipps  v.  Carman,  26 
Muji,  518);  and,  as  the  usual  costs  of  motion  are  $10,  it  is 
to  be  assumed  that  that  sum  is  intended  by  an  order 
affirming,  "  with  costs,"  but  specifying  no  amount. 

By  section  3256,  it  is  provided  that,  where  an  allow* 
apuce  of  costs  is  made  in  an  action,  the  party  is  entitled  to 


VOL.  XXIII.  67 


Kelly  V,  New  York  Geotral  and  H.  B.  B.  B.  Co. 

his  nece:8arj  disbursements.  It  has  been  held  that 
disbursements  of  a  motion  may  be  taxed  by  the  clerk  only 
where  the  order  expressly  directs  it  to  be  done.  Ward  v. 
Ward  {Antef-p. 61).  That  decision  prescribed  the  practice 
upon  a  motion,  but  not  upon  an  appeal  from  an  order.  It  is 
nowhere  required  that  the  general  term  shall  tax  the  dis- 
bursements of  the  successful  party;  and  where  disburse- 
ments follow  the  allowance  of  costs  by  the  general  term, 
and  must  be  taxed,  the  authority  of  the  clerk  to  tax  them 
is,  from  the  necessity  of  the  case,  presumed  from  the  or- 
der allowing  costs. 

The  last  objection  made  is  that  only  disbursements 
for  printing  can  be  allowed  upon  a  motion  (Code  Civ,  Pro., 
§  3251).  There  is  no  such  restriction  upon  an  appeal  from 
an  order. 

Order  appealed  from  affirmed,  with  costs. 
BooESTATEB  and  Pbyob,  JJ.,  concurred. 


KETJiY,  ApPEUjLirr,  r.  NEW  TOEK  CENTRAL  AND 
HUDSON  RIVER  R.  R.  CO.,  Respondent. 

SuPBEHE  CouBT,  Ththt)  Depabtment,  Genebal  Tebm,  De- 

GEMBEB,  1892. 

§§  870  et  acq. 

Examination  <f  party  before  trial — when  proper. 

A  party  to  an  action  is  entitled,  as  a  matter  of  right,  to  an  order  lor 
the  examination  of  his  adverse  party  before  trial,  uiless  the  jus- 
tice to  whom  application  therefor  is  made  determines  that  the 
eyidence  sought  is  immaterial  oi^nnecessary,  or  that  the  exam- 
ination sought  was  merely  for  the  purpose  of  annoyanoe  or  delay. 
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Herbage  v.  City  of  XJtica  (14  N.  V.  Civ.  Pro. ,  79).  foUowecL 
A  XMurty  litigant  may,  in  the  discretion  of  the  jndge  or  justice  to  whom 
application  is  made,  npon  complying  with  the  provisions  of  the 
Code  of  Civil  Procednre.  have  a  general  examination  of  his  adver* 
sary  as  a  witness  in  the  case,  as  well  before  as  at  the  trial,  and 
such  examination  is  not  limited  to  an  affirmative  canse  of  action 
or  an  affirmative  defence.  The  discretion  of  the  court  is  to  be 
exercised  on  the  line  indicated  in  the  case  of  Water  v.  Wilcox 
(poet p.  69,  note],  viz.:  in  determining  whether  the  testimony 
sought  is  material  and  necessary,  and  where  it  has  exercised  his 
discretion,  its  decision  will  not  be  reversed  on  appeal,  unless 
it  very  clearly  appears  to  be  erroneous. 
{Decide,  December,  1892.) 

Appeal  by  plaintiff  from  an  order  of  the  Si  Lawrence 
County  special  term  denying  a  motion  made  by  him  to 
vacate  an  order  obtained  by  the  defendant  for  his  exam- 
ination as  a  party  before  trial. 

The  opinion  states  sufficient  facts. 

(7.  A,  Kellogg,  for  plaintiff,  appellant 

Thomas  Spratt,  for  defendant,  respondent. 

Hebriok,  J. — It  seems  to  me  that  the  affidavits  npon 
which  the  order  for  an  examination  was  granted  embody 
all  the  requirements  of  sections  872  and  873  of  the  Code 
of  Civil  Procedure,  and  unless,  in  the  exercise  of  his  dis- 
cretion, the  justice  to  whom  the  affidavits  were  presented 
determined  that  the  evidence  sought  was  immaterial  or 
unnecessary,  or  that  the  examination  sought  was  merely 
for  the  purpose  of  annoyance  or  delay,  the  defendant  was 
entitled  to  the  order  as  a  matter  of  righi  Watts  v,  Wil- 
cox, 17  i^.   Y.  Supp.  647;  affirmed  in  133  N.  Y.  672.*    A 

*  Watts  V.  Wilcox,  was  affirmed  by  the  court  of  appeals  on  the  de- 
cision of  the  general  term  of  the  supreme  court,  of  which  the  follow- 
ing is  a  report : 
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WATTS,  Bbspokdbmts,  v.  WILOOX,  et  al.,  AfpeuiAnts. 

SuFBEiCE  OouBT,  Sboomd  Drpabthemt,  Gsnbbaii  Tebm,  Ebbbuabt, 

1893. 

2  870,  et  8€q. 
Examination  of  party  before  trial — when  properly  ordered. 

Where  the  affidayit  upon  which  an  order  for  the  examination  of  a 
party  before  trial  is  applied  for,  complies  with  all  the  require* 
ments  of  the  Oode  of  Civil  Procedure,  the  judge  to  whom  it  is 
presented  is  obliged  to  make  an  order  for  the  examination,  and 
the  party  applying  for  it  can  insist  upon  his  doing  so  as  a  matter 
of  right  The  justice  is  not,  however,  deprived  of  all  discretion, 
but  he  may  examine  the  papers  to  see  whether  the  testimony 
sought  is  material  and  necessary,  and  if  he  can  see  that  it  is  im- 
material and  unnecessary  or  Improper,  or  that  the  examination 
is  desired  merely  for  annoyance  or  delay,  he  may  deny  the  ap- 
plication. 

The  fact  that  a  party  sought  to  be  examined  before  trial  has  been 
previously  examined  ut  length  in  supplementary  proceedings,  is 
no  reason  justifying  the  vacation  of  the  order  for  his  examina- 
tion, since  the  two  examinations  are  for  diflEerent  purposes  and 
on  different  lines. 

{Decided,  February  8,  1892.) 

Appeal  by  defendants  from  an  order  of  the  Orange  county, 
special  term,  denying  a  motion  to  vacate  an  order  for  their  examina- 
tion before  trial.  / 

The  action  was  brought  by  the  plaintiff  as  receiver  of  the  prop- 
erty of  Horatio  B.  Wilcox,  a  judgment  debtor,  to  set  aside  transfers 
of  property  made  by  him  and  judgments  used  to  effectuate  those 
transfers,  on  the  gpround  that  they  were  a  part  of  a  fraudulent  scheme 
whereby  the  judgment  debtor  was  to  strip  himself  of  his  property  to 
avoid  paying  his  debts. 

The  plaintiff  obtained  an  order  for  the  examination  of  the  de- 
fendants as  parties  before  trial,  and  the  defendants  moved  to  vacate 
it.  Thereupon  the  order  was  made  from  which  this  appeal  waa 
taken. 

Bacon  S  Merritt.  Lewis  E.  Ckxrr,  and  Adorns^  Wilcox  <ft  MackUn^ 
for  defendants,  appellants. 
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W.  F,  0*NeiU,  for  plaintiff,  respondent. 

Dtkkan,  J. — This  is  an  appeal  from  an  order  denying  a  motion 
to  yaoate  an  order  for  the  examination  of  some  of  the  defendants  in 
this  action  before  the  trial  thereof.  The  affidavit  upon  which  the 
order  for  the  examination  was  baaed  is  fall,  and  complies  with  all  the 
requirements  of  section  872  of  theCk)de  of  Giyil  Procedure;  and  sec- 
tion 873  says,  at  its  commencement,  "  the  judge  to  whom  such  an 
affidavit  is  presented  must  grant  an  order  for  the  examination,  if  an 
action  is  pending/'  as  it  was  in  this  case.  Therefore,  when  the  affi* 
davit  was  presented  to  the  judge,  he  was  obliged  to  make  the  order, 
and  the  plaintiff  could  insist  upon  his  doing  so,  as  a  matter  of  right. 
Webster  v,  Stookwell,  ^  Abb.  N,  C.  115. 

We  do  not  intend  to  hold  that  the  judge  to  whom  an  affidavit  is 
presented  is  deprived  of  all  discretion.  He  may  examine  the  paper 
to  ascertain  whether  the  testimony  sought  is  material  and  necessary; 
and,  if  he  can  see  that  it  is  immaterial  and  unnecessary  or  improper, 
or  that  the  examination  is  desired  merely  for  annoyance  or  delay,  he 
may  deny  the  application.    Jenkins  v»  Putnam,  106  N,  Y.  272. 

The  order  for  the  examination  was  properly  made  in  the  first  in- 
stance, and  the  power  of  the  judge  to  issue  the  same  was  propeily 
exercised;  and  the  motion  for  its  vacation  was  based  upon  an  affida- 
vit designed  to  show  that  the  examination  of  the  defendants  was  un- 
neoessary.  because  they  had  all  been  previously  examined  in  pro- 
ceedings supplementary  to  execution;  that  such  examination  waa 
full,  and  the  statements  made  therein  were  extant,  and  available  to 
the  plaintiff.  We  think  the  reasons  assigned  are  insufficient  to  re- 
quire or  justify  the  vacation  of  the  order. 

There  is  a  wide  difference  between  an  examination  in  supple- 
mentary proceedings  and  the  examination  of  a  witness  for  the  pro- 
curement of  testimony  to  be  used  and  read  upon  the  trial  of  an  ac- 
tion, and  they  proceed  upon  entirely  different  lines.  The  one  is  for 
the  discovery  of  property,  and  the  other  is  for  the  discovery  of  evi- 
dence. The  examination  under  this  order  will  be  conducted  for  the 
purpose  of  eliciting  testimony  relevant  to  the  issues  involved  in  thia 
action,  which  can  be  read  in  evidence  upon  the  trial,  whereas  the 
former  examination  was  made  with  no  such  view,  and  can  be  made 
available  only  as  admissions  again  at  \he  party  examined  In  no  view 
can  the  former  depositions  of  these  parties 'be  considered  as  the 
equivalent  of  the  testimony  which  the  plaintiff  is  entitled  to  elicit 
under  the  order  for  their  examination  in  this  action. 

The  order  should  be  affirmed,  with  910  costs  and  disbursements. 

Pkatt,  J.,  concurred. 
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party  litigant  may,  in  the  discretion  of  the  judge  or  just- 
ice to  whom  application  is  made,  upon  complying  with 
the  provision  of  sections  870,  872  and  873  of  the  Code  of 
Civil  Procedure,  have  a  general  examination  of  his  adver- 
sary as  a  witness  in  the  case,  as  well  before  as  at  the 
trial;  and  such  examination  is  not  limited  to  an  affirma- 
tive cause  of  action  or  an  affirmative  defence.  Herbage 
V.  City  of  Utica  (14  N.  Y.  Civ.  Pro,,  79).  This  case  some- 
what modifies  the  law  as  held  in  some  former  cases,  and 
is  understood  by  many  of  the  profession.  That  discretion 
is  to  be  exercised  on  the  line  indicated  in  Watts  v.  Wil- 
cox, supra;  and  while  this  conrt  has  a  right  to  review 
such  exercise  of  discretion  by  the  justice,  it  will  not  re- 
verse his  decision  unless  it  appears  very  clearly  to  the 
court  that  error  has  been  committed.  In  this  case  I  can- 
not see  that  any  such  error  has  been  committed.  The 
order  should  be  affirmed,  with  $10  costs,  and  printing  and 
other  disbursements. 

Matham,  p.  J.,  and  Pxttnam,  J.,  concurred. 


PEOPLE  ex  rd.  ALLEN  v.  MUItElAT,  Justice  op  the 

District  Coitrt  in  the  city  of  New  York  for  the 

Eleventh  Judicial  District. 

Superior  Court  of  the  City  op  New  York,  Special 

Term,  October,  1892. 

§§  2067  et  acq.,  2248,  2249,  2251. 

District  Court  in  city  of  New  York — right  qf  justice  to  demand  evidence 

qf  attorney's  authority — Summary  proceedings — wlien  justice  must 

sign  final  order  and  issue  wniTant — Mtmdamus — when  granted 

to*  compel  justice  to  sign  final  order  and  issue  warrant  in 

summary  proceedings. 

In  a  summary  proceeding  to  recover  possessioa  of  real  property, 
brought  in  a  district  court  in  the  city  of  New  York,  the  justice 
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presiding  thereat  has  no  power  to  call  upon  an  attorney  of  the 
supreme  court  who  appears  for  the  landlord  to  produce  his  spe- 
cial authority  to  so  appear;  his  office  confers  that  right,  and 
the  tenant  not  questioning  it,  the  justice  is  not  called  upon  to 
dispute  it.  [^J 

It  seems,  in  courts  of  record  the  authority  of  an  attorney  to  appear 
for  a  person  for  whom  he  does  appear,  will  be  presumed.  \}] 
Attorneys  at  law  are  recognized  as  officers  of  district  courts  in 
the  city  of  New  York  by  force  of  express  statute  [^],  and  it  is 
not  only  a  misdemeanor  to  practice  in  those  courts  without 
being  admitted  to  the  bar,  but  all  the  rules  and  regolations  of 
the  supreme  court,  and  made  applicable  thereto  so  f^  as  the 
same  can  be  made  applicable.  [^] 

//  seems,  in  justice's  courts  there  are  no  attorneys  within  the  profession- 
al meaning  of  that  term.  [^J   The  reason  of  the  rule  stated,  p,  ^] 

A  mandamus  may  issue  commanding  an  inferior  tribunal  to 
act  and  proceed  to  judgment,  but  it  will  not  prescribe  what 
judgment  to  give;  \J]  the  mandate  is,  that  an  officer  proceed,  ad- 
judicate and  exercise  his  judgment  upon  a  question  of  law  and 
fact  involved,  leave  whatever  error  may  be  committed  to  be  cor- 
rected after  the  decision  is  filed.  P] 

Where  an  inferior  court  has  erroneously  decided  some  question  of 
law  or  facts  presented  as  a  preliminary  objection,  and  upon  such 
erroneous  construction  has  refused  to  go  into  the  merits  of  the 
case,  and  there  is  no  other  remedy,  mandamus  will  lie  to  compel 
it  to  proceed,  p] 

People  V.  Mayor  (10  JVend  393),  followed.  [»] 

The  office  and  extent  of  a  writ  of  mandamus  is  to  require  the  persons 
to  whom  it  is  directed  to  do  some  particular  thing  which  apper- 
tains to  their  office  and  duty,  and  which  the  court  issuing  it  sup- 
poses to  be  consonant  with  right  and  justice,  and  if  the  party 
makmg  an  application  has  a  legal  right,  and  no  other  specific 
remedy,  the  writ  generally  issues  [^o],  but  the  party  aggrieved 
is  bound  to  show  as  the  foundation  of  the  proceeding  that  the 
specific  acts  sought  to  be  coerced  is  the  duty  of  the  person  against 
whom  the  writ  is  directed,  and  that  such  person  has  no  discre- 
tion as  to  its  exercise.  [^^J 

People  V,  Supervisors  (12  Johns.  415)  followed,  [i®] 

The  word  *'  sufficient  cause."  in  2  2249  of  the  Ck)de  of  Civil  Proced- 
ure, providing  that  "  if  sufficient  cause  is  not  shown  upon  the 
return  day  of  a  precept "  issued  in  summary  proceedings,  '*  the 
justice  must  make  a  final  order  awarding  to  the  petitioner  the 
delivery  of  the  possession  of  the  property,"  means  some  legal 
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reason  why  the  order  Bbould  not  be  made,  sncli  as  the  filing  of 
an  answer,  creates  an  issue,  or  the  discovery  of  objections  fatal 
to  the  jurisdiction  of  the  magistrate;  and  where  no  such  imped- 
iment exists,  the  statute  is  mandatory  that  the  justice  mu3t  make 
a  final  order,  and  he  has  no  discretion  concerning  it.  P^] 

While  a  justice  before  whom  a  precept  in  summary  proceedings  is 
returned  has  the  right  to  take  as  much  time  as  is  needed  to  ex- 
amine the  papers  to  determine  whether  they  follow  statutory 
requirements,  he  has  no  power  to  unreasoDably  delay  the  pro- 
ceeding, nor  has  he  authority  to  adjourn  it  on  his  own  mo- 
tion without  the  filing  of  an  answer  or  the  consent  of  parties,  [^] 
and  where  on  his  own  motion  he  adjourned  such  a  proceeding, 
and  on  the  return  day  the  parties  not  appearing  endorsed  upon 
the  precept  the  word  "  dismissed,"  his  acts  are  coram  non  ju' 
dice,  and  void,  and  the  matter  must  be  treated  as  though  no 
such  proceedings  had  followed.  [^^J 

The  statute  relating  to  summary  proceedings,  as  its  title  indicates, 
intends  the  proceeding  to  be  summary,  short,  sharp,  decisive, 
and  the  legislative  intent  must  be  respected.  [^^] 

Where,  upon  the  return  day  named  in  a  precept  issued  in  summary 
proceedings  to  dispossess  a  tenant  of  real  property  for  nonpay- 
ment of  rent,  the  landlord  appeared  by  an  attorney  of  the  su- 
preme court,  and  the  justice,  of  his  own  motion  and  without 
any  question  with  respect  thereto  having  been  raised  by  the  ten- 
ant, called  upon  the  attorney  to  produce  his  authority  to  appear, 
and  upon  his  failure  to  do  so,  adjourned  the  proceeding,  and  on 
the  adjourned  day,  the  landlord  not  appearing,  endorsed  upon  the 
precept  the  word  "  dismissed  " — Held,  that  the  act  of  the  justice 
in  calling  upon  the  attorney  to  produce  his  authority,  adjourned 
the  proceeding  and  marked  it  dismissed  was  without  authority 
and  void;  [^^]  that  as  no  answer  had  been  interposed  or  jurisdic- 
tional defect  pointed  out,  it  was  the  duty  of  the  justice  to  make 
a  final  order  awarding  the  landlord  possession  of  the  premises, 
and  issue  his  warrant  thereon,  [^'^]  and  as  that  act,  although  of  a 
quasi  judicial  nature,  was  purely  clerical  or  ministerial  in  its 
character,  not  calling  for  the  exercise  of  judgment,  and  admit- 
ting of  but  one  result,  [i^,  ^s,  ^^J  a  wrif  of  mandamus  could  and 
should  issue  requiring  the  justice  to  sign  a  final  order  and  issue 
the  warrant.  [^^^  20] 

People  V.  Willis  (8  Abb,  Pr.,  212)  followed,  m 

(Decided  October,  1892.) 

Application  by  the  relator  for  a  peremptory  writ  of 
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mandamus  directing  the  defendant  to  sign,  as  justice  of 
the  district  court  for  the  eleventh  judicial  district,  a  final 
order  in  a  summary  proceeding  brought  to  recover  pos- 
session of  real  property,  and  issue  his  warrant  therein. 

The  relator  instituted  a  summary  proceeding  before 
the  court  of  which  the  respondent  is  justice,  to  dispossess 
a  tenant  for  non-payment  of  rent.  The  precept  was  re- 
turnable September  30, 1892,  at  10  a.m.,  at  which  time  the 
landlord  appeared,  by  Wm.  H.  Secor  as  his  attorney,  and 
the  tenant  appeared  in  person.  No  answer  was  filed,  nor 
were  any  objections  raised  either  as  to  jurisdiction  of  the 
court  or  the  sufficiency  of  the  papers.  The  tenant  did 
not  dispute  Mr.  Secor's  rig^t  to  appear  for  the  landlord, 
nor  did  he  call  for  any  proof  of  his  authority.  The  justice 
in  his  return  states  that  he,  of  his  own  motion,  called  upon 
Mr.  Secor  to  produce  his  authority  to  appear,  and,  upon 
his  failure  to  do  so,  adjourned  the  proceeding  till  Octo- 
ber 3,  and  on  that  day,  for  want  of  the  landlord's  appear- 
ance, endorsed  upon  the  precept  the  word  *^  dismissed.*' 
The  relator  now  applies  for  a  writ  of  mandamus  command- 
ing the  justice  to  sign  the  final  order  and  issue  the  war- 
rant thereon,  that  the  tenant  may  be  removed  from  the 
demised  premises  according  to  the  statute  in  such  case 
made  and  provided.  Notice  of  the  application  was  served 
upon  the  tenant  as  well  as  the  justice. 

William  H  Secor,  for  relator  and  motion. 

AUen  &  Murray y  for  defendant,  opposed* 

MgAdam,  J. — ^Assuming,  for  present  purposes,  that 
§  1382  of  the  Consolidation  act  {Laics  of  1882,  chap.  410) 
relating  to  actions  in  the  district  courts,  applies  to  sum- 
mary proceedings,  and  that  an  appearance  by  the  land- 
lord on  the  return  day  is  necessary  to  prevent  a  dismissal 
of  his  proceeding,  we  must  inquire  whether  the  appear- 
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ance  by  Mr.  Secor  was  not  sufficient  to  satisfy  all  legal 
requirements. 

Mr.  Secor  was  an  attorney  and  counselor,  admitted  by 
the  supreme  court  to  practice  law  in  all  the  courts  of  the 
state.    In  courts  of  record  his  authority  would  be  pre- 
sumed (Denton  v.  Noyes,  6  Johns.j  295,  followed  as 
[>]    authority  in  Vilas  v.  Chase,  19  N.  Y.  Civ.  Pro.,  333). 
True,  the  rule  never  applied  to  justices'  courts,  be- 
cause there  are  no  attorneys  within,  the  professional 
meaning  of  that  term  in  these  courts  (Hughes  v.  Mul- 
[*]     '^ey,  1  Sand/,f  92 ;   Fox  v.  Jackson,  8  Barh.y  355 ; 
Sperry  v.  Reynolds,  65  N,  Y.,  179).  There  is  another 
reason.     Prior  to  the  Constitution  of  1846,  and  the  Ju- 
diciary act  of  1847,  passed  in  aid  of  it,  each  court  of 
[']     record  (even  the  old  marine  court)  regulated  the  ad- 
mission of  its  own  attorneys,  and  had  separate  rolls 
on  which  appeared  their  honored  names.     In  this  man- 
ner the  attorneys  entitled  to  practice  in  each  court  were 
made  known  to  its  judges  (See  N.  Y.  Const,  of  1777,  art. 
27),  but  these  regulations  never  reached   the  justices* 
courts,  which  seem  to  have  been  regarded  as  sort  of  *^  go- 
as-jou-please  "  tribunals,  in  which  any  one  was  entitled 
to  practice,  whether  licensed  to  do  so  or  not.   The  power 
emanated  from  the  client — ^not  the  court. 

The  cases  cited,  founded  on  the  old  rule,  no  longer 
apply  to  the  district  courts,  in  which  attorneys  are 
[*]    recognized  as  officers  by  force  of  express  statute. 
The  act  of  1857  (ch.  344,  §  30)  provides  for  an  extra 
allowance  of  costs  where  an  attorney  is  actually  engaged 
in  the  prosecution  or  defense  of  the  action,  and  by  the 
Laws  of  1862  (ch.  484)  it  is  not  only  a  misdemeanor  to 
practice  in  these  courts  without  being  admitted  to 
['J     the  bar,  but  all  the  rules  and  regulations  of  the  su- 
preme court  are  made  applicable  thereto,  so  far  as 
the  same  can  be  made  applicable,  and  those  relating  to 
attorneys  and  counselors  may  weU  be  so  applied  in  all 
their  rigor.  This  was  evidently  the  legislative  intent,  and 
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effect  must  be  given  to  it  (See  Newburger  v.  Campbell, 
9  Ball/,  102). 

The  act  of  1862  (supra)  was  designed  to  effect  a  radical 
change  by  driving  away  from  these  courts  a  class  of  irre- 
sponsible, unlicensed  practitioners,  tolerated  under  the 
old  rule,  by  substituting  in  their  stead — under  the  new 
one — ^attorneys  of  the  supreme  court,  whose  office  protected 
both  court  and  litigants  from  all  fear  of  imposition.  It 
was  an  effort  to  elevate  the  tone,  character,  and  dignity 
of  the  district  court  by  improving  its  surroundings.  It 
was  a  much-needed  reform,  and  has  worked  welL  When 
progress  is  made  its  concomitants  go  with  it ;    all  look 

forward — not  backward.  Such  being  the  present  rela- 
[*]     tion  between  the  district  court  and  the   supreme 

court  attorneys,  the  justice,  who  knew  Mr.  Secor  was 
an  attorney,  had  no  power  to  call  upon  him  to  produce  a 
special  authority  to  appear  for  Mr.  Allen — his  office  con- 
ferred that  right  The  tenant  did  not  question  Mr.  Secor*s 
right  to  appear,  and  the  justice  was  not  called  upon  to 
dispute  it.  The  nature  and  extent  of  the  remedy  now 
applied  for  will  be  next  considered. 

The  distinction  is,  of  course,  to  be  observed  between  a 
direction  to  an  inferior  tribunal  to  act,  and  a  command  by 
mandamus  directing  it  how  to  act.   Thus,  mandamus  may 

command  the  inferior  tribunal  to  act  and  proceed  to 
[']     judgment,  yet  it  will  not,  as  a  rule,  prescribe  what 

judgment  to  give.  The  mandate  is  that  the  officer 
proceed,  adjudicate,  and  exercise  his  judgment  upon  the 
questions  of  law  and  fact  involved,  leaving  whatever  error 
may  be  committed  to  be  corrected  on  appeal  after  the  de- 
cision is  filed. 

While  the  determination  of  the  inferior  court  upon 

the  merits  will  not  be  controlled  by  mandamus,  yet,  if  it 
[•]     has  erroneously  decided  some  question  of  law  or  of 

practice  presented  as  a  preliminary  objection,  and 
upon  such  erroneous  construction  has  refused  to  go  into 
the  merits  of  the  case,  and  there  is  no  other  remedy, 
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maDdamus  will  lie  to  compel  it  to  proceed  (Costello  v,  St. 
L.  0.  Ct.,  28  Mo.,  259). 

In  People  v.  Mayor  (10  Werid.,  393,  397).  Nelson, 
[']  C.  J.y  referring  to  mandamns,  said,  that  *^  whenever  a 
legal  right  exists,  the  party  is  entitled  to  a  legal 
remedy,  and  when  all  others  £ail,  the  aid  of  this  may  be 
invoked."  This  case  and  others  show  that  when  a  specific 
duty  is  imposed  by  statute  on  public  officers,  they  may  be 
compelled  to  execute  it  by  mandamus. 

The  office  of  the  writ  and  its  extent  are  well  stated  by 
Chief  Justice  Spencer  in  People  v.  Supervisors  (12  Johns. ^ 
415),  and  that  is  'Ho  require  the  persons  to  whom  it 
P"]  is  directed  to  do  some  particular  thing,  which  apper- 
tains to  their  office  or  duty,  and  which  the  court 
issuing  it  supposes  to  be  consonant  to  right  and  justice ; 
and  that  if  the  party  making  the  application  has  a  legal 
right,  and  no  other  specific  remedy,  the  writ  generally 
goes." 

The  party  aggrieved  is  bound  to  show  as  the  founda- 
tion of  the  proceeding  that  the  specific  act  sought  to  be 
coerced  is  the  duty  of  the  person  against  whom  the. 
[^^]   writ  is  directed,  and  that  such  person  has  no  discre- 
tion as  to  its  exercise. 
The  statute  under  which  the  original  proceeding  in 
this  matter  was  taken,  provides,  that  *'  if  sufficient  cause 
is  not  shown  upon  the  return  day  of  the  precept   .... 
the   justice  must  make  a  final  order,  awarding   to    the 
petitioner  the  delivery  of  the  possession  of  the  property  " 
{Code  Civ.  Pro.  §  2249). 

The  phrase  "  sufficient  cause,"  to  the  contrary, 
means  some  legal  reason  why  the  order  should  not 
[^']  be  made,  such  as  the  filing  of  an  answer  creating  an 
issue,  or  the  discovery  of  objections  fatal  to  the  pro- 
ceeding or  the  jurisdiction  of  the  magistrate.  In  cases 
where  no  such  impediment  exists,  the  statute  is  man- 
datory, that  the  justice  "  must "  make  the  final  order,  and 
he  has  no  discretion  concerning  it. 
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While  the  jostice  had  the  right  to  take  whatever 
time  was  needed  to  examine  the  papers  to  determine 
[^   whether  thej  followed  statutory  requirements,   he 
had  no  power  to  unreasonably  delay  the  prooeeding, 
nor  had  he  authority  to  adjourn  it  on  his  own  motion, 
without  the  filing  of  an  answer  or  the  consent  of  parties 
(Ahrens  v.  Burke,  63  How.  Pr.^  50),  and  all  his  pro- 
['^J   ceedings  taken  after  the  return  day  of  the  precept 
are  in  consequence  coram  nonjudice  and  void,  and  the 
matter  must  be  treated  as  if  no  such  proceedings  had  fol- 
lowed. 

The  writ  of  mandamus  has  been  given  to  compel  the 
entering  of  judgment  where  nothing  remained  but  the 
mere  ministerial  duty  of  making  the  proper  entry  (Wil- 
liams Z7.  SaunderSy  5  C<M,^  60 ;  Smith  v.  Moore,  38  CWi«, 
105). 

Indeed,  in  a  case  like  the  present,  the  signing  of  the 
final  order  might  be  considered  as  merely  ministerial, 
corresponding  in  this  respect  with  the  duty  of  the 
["]  clerk  of  a  court  of  record  in  entering  the  judgment 
of  the  court,  an  act  clearly  enforceable  by  mandamus 
(Smith  V.  Moore,  supra).  The  clerk  could  not,  by  adjourn- 
ing the  performance  of  the  act  for  a  week  or  any  other 
stated  period,  absolve  himself  from  his  statutory  duty, 
nor  could  he  then  by  any  act  of  his  declare  the  proceed- 
ing terminated,  and  avoid  his  duty.  There  is  no  substan- 
tial difference  between  the  case  put  and  the  one  now  be- 
fore the  court. 

The  statute,  as  its  title  indicates,  intended  the  pro- 
ceeding to  be  "  summary,  short,  sharp,  decisive,  and 
P*]   the    legislative  purpose    and   intent    must  be  re- 
spected." 

If  an  answer  had  been  filed  or  if  objections  had  been 
made  which  necessitated  2in  adjournment  or  required 
judicial  examination,  a  cas3  calling  for  the  exercise  of 
judicial  judgment  might  have  been  presented,  and  a  dif- 
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ferent  question  would  haye  arisen,  so  in  regard  to  motions 
to  adjourn  after  issue  joined  (Cale  Civ.  Pro.  §  2248). 

The  tenant  not  having  questioned  Mr.  Secor's  author- 
ity there  was  no  issue  of  that  kind  raised  calling  for  de- 
cision, and  the  justice  had  no  alternative  but  to  obey 
P^]   the  plain  mandate  of  the  law,  by  making  the  final 
order  which   the   statute   requires  he   shall  make, 
where  no  legal  reasons  exist  to  the  contrary. 

The  justice  having  neglected  to  perform  the  specific 
duty  imposed  by  statute,  the  party  making  the  applica- 
tion having  a  legal  right  to  its  performance,  with  no 
[^]  other  remedy,  and  the  question  being  one  about 
which  there  was  no  discretion,  mandamus,  which  is  a 
remedial  writ,  will  lie  to  compel  the  performance  of  the 
duty  omitted,  and  this  without  infringing  any  of  the  ele- 
mentary rules  before  referred  to. 

Although  of  a  quasi  judicial  nature,  the  act  required 
was  purely  clerical  or  ministerial  in  its   character,  not 
calling  for  the  exercise  of  judgment  and  admitting  of 
P*]   but  one  result,  which  was  that  imposed  and  specifically 
pointed  out  by  the  statute  conferring  the  author- 
ity to  act,  and  as  Judge  Davies,  in  People  v.  Willis  (3  Abb. 
Pr.,  at  p.  212),  held,  the  justice  **  not  having  performed  a 
duty  clearly  enjoined  upon  him  by  law,  a  mandamus  is 
the  proper  remedy  to  compel  him  to  do  so/'  or  otherwise 
there  would  be  a  complete  failure  of  justice,  the  party  ag- 
grieved having  no  other  remedy  to  obtain  his  legal  rights. 
The  relator  is,  therefore,   entitled  to  a  peremptory 
mandamus  commanding  the  justice  to  sign  the  final  order 
as  of  September  30, 1892,  and  to  issue  his  warrant 
H   thereon  in  due  form  ({Jode  Civ.  Pro.  §  2251),  that 
the  relator  may  obtain  the  possession  to  which  he 
is  by  law  entitled. 
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BUNDSCHU  V.  SIMON  d  dL 

SUFBEJCE   COUBT,  FiRST   DEPARTMENT,  KeW    YoRK  COUIITY, 

Special  Term,  January,  1893. 
§  803,  et  seq. 

m 

Inspection  crnd  discovery — may  he  ordered  in  action  against  assignee  for 

benefit  of  creditors. 

An  inspection  and  discovery  of  books  and  papers  of  defendant  which 
are  in  the  possession  of  another  defendant  as  his  assignee  for  the 
benefit  of  creditors  may  be  directed  in  an  action  brought  by  a 
creditor  of  the  assignor  after  the  refusal  of  the  assignee  to  bring 
it,  to  set  aside  a  chattel  mortgage  made  by  the  assignor,  and  pref- 
erences made  by  him  in  the  assignment,  and  to  recover  moneys 
paid  out  by  him  before  the  assignment,  which  mortgage,  prefer- 
ence, and  payments  are  alleged  to  have  been  made  for  and  on 
account  of  fiotitious  indebtednesses  to  the  creditor  so  preferred, 
where  it  is  alleged  in  the  moving  affidavits  that  such  books  and 
papers  contain  evidence  to  support  such  allegation. 

{Decided  January  24,  1893.) 

Motion  by  plaintiff  for  a  discovery  of  books  and 
papers. 

The  plaintiff  brought  this  action  against  Barabas 
Simon,  Joseph  Weill  as  assignee  for  the  benefit  of  the 
creditors  of  Barabas  Simon  &  Cecile  Gabrielle  Simon,  to 
set  aside  a  chattel  mortgage  made  by  the  defendant, 
Barabas  Simon,  to  the  defendant,  Cecile  Oabrielle  Simon, 
upon  certain  stock  and  fixtures  used  in  his  business  be- 
fore his  assignment,  also  to  set  aside  a  preference  of 
$2,500  in  her  favor  contained  in  the  assignment,  also  to 
recover  $1,750  paid  by  the  assignor  to  her  before  the 
assignment  on  the  ground  that  such  mortgage,  prefer- 
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ence,  and  payments  were  made  and  given  for,  and  on  ac- 
count of,  indebtednesses  to  the  defendant,  Cecile  Ga- 
brielle  Simon,  which  were  fictitious.  The  plaintiffs  are 
general  creditors  of  the  assignor,  Barabas  Simon,  and 
allege  that  they  have  demanded  of  the  defendant,  Weill, 
that  he  bring  an  action  for  this  relief  and  that  he  has  re- 
fused so  to  do. 

Upon  the  petition  setting  forth  these  facts :  that  the 
books  and  papers  of  the  assignor,  Barabas  Simon,  now  in 
the  possession  of  the  defendant,  Weil,  as  assignee,  con- 
tain entries  tending  to  prove  that  the  claim  of  the  de- 
fendant, Cecile  Gabrielle  Simon,  is  fictitious,  and  that 
an  examination  by  experts  is  necessary  to  make  snch 
evidence  available,  and  can  not  be  properly  or  ade- 
quately made  on  the  trial;  an  order  was  made  directing 
a  deposit  of  the  books  with  a  referee,  for  the  purposes  of 
the  discovery,  or,  in  the  alternative,  that  the  defendants 
show  cause  why  such  relief  should  not  be  granted.  The 
books  and  papers  were  not  so  deposited,  and  accordingly, 
upon  the  date  named  in  said  order  for  showing  cause,  this 
motion  was  made. 

H.  Huffman  Broivne  ( William  W.  Fletcher ^  attorney), 
for  plaintiff  and  motion. 

M.  Esberg  (Kantrowitz  &  Esbei^g)  and  S.  Feuchttoanger, 
attorneys,  for  defendants,  opposed. 

Pattebson,  J. — This  motion  is  properly  made,  and  the 
order  granted  by  Mr.  Justice  Barrett  should  be  sus- 
tained. The  inspection  and  examination  of  the  books  is 
allowed,  and,  under  §  817  of  the  Code  of  Civil  Procedure, 
they  must  be  deposited  with  Mr.  John  B.  Pine,  who  is 
named  as  referee  to  direct  and  superintend.  The  inspec- 
tion and  discovery  must  be  made  within  twenty  days. 
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CUNNINGHAM,  Appellant,  v.  HATCH  d  al, 

Besponbents. 

New  Tobk  Coubt  of  Common   Pleas,  Oenebal   Term, 

Mabgh,  1893. 

§§  14, 1241,  3343,  subd  2. 

Deposit — return  of,  improperly  \Hthdrawn,  when  may  be  enforced  by 

attachment  for  contempt. 

Where  money  was  deposited  with  theoonnty  clerk  to  secoie  the  dis- 
charge of  a  mechanic's  lien,  and  thereafter  an  action  was  brought 
to  foreclose  the  lien,  and  a  dismissal  of  the  complaint  was  taken 
bj  the  defendants  bj  default,  and  the  money  so  deposited  with- 
drawn by  them,  and  thereafter  the  defoult  was  opened,  and  the 
defendants  ordered  to  return  the  deposit — Hdd,  that  the  failure 
of  the  defendants  to  obey  such  order  was  a  contempt,  and  should 
be  punished  as  such ;  that  the  case  was  not  one  in  which  the  order 
could  be  enforced  by  execution,  but  was  one  clearly  within  the 
meaning  of  subdivision  3,  {  14  of  the  Code  of  dvil  Procedure. 

Forstman  v.  Schulting  (110  N.  F.,  110)  followed;  Forstman  v. 
Schulting  (42  ffun,  643) ;  O'Gora  v.  Keamet  (77  N.  F.,  426) ; 
Haebler  v.  Myers  (132  Id.,  863)  distinguished. 

An  order  for  the  return  of  a  deposit  which  has  been  improperly 
withdrawn  from  court  is  a  mandate. 

(Decided  March  16, 1893.) 

Appeal  from  an  order  of  the  special  term  denying 
plaintiff's  motion  to  punish  Annie  L.  Hatch,  one  of  the 
defendants,  for  contempt  in  refusing  to  obey  an  order  of 
this  court,  entered  July  16, 1890. 

On  the  1st  day  of  April,  1889,  a  mechanic's  lien  was 
filed  by  the  plaintiff  against  the  property  of  the  defend- 
ants. On  the  15th  day  of  July,  1889,  the  lien  was  dis- 
charged by  deposit  with  the  county  clerk.     On  or  about 
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March  12, 1890,  the  plaintiff  commenced  an  action  to  fore- 
close the  lien.  On  the  4th  of  Jnne,  1890,  while  the  case 
was  on  the  equity  calendar  of  this  court,  a  default  was 
taken,  and  the  amount  deposited  with  the  county  clerk 
was  withdrawn.  On  the  16th  day  of  July  an  application 
was  made  to  open  said  default,  and  vacate  the  judgment 
entered  thereon,  which  was  granted,  and  the  defendants 
were  ordered  to  restore  the  deposit  to  the  custody  of  the 
county  clerk.  The  deposit  was  made  by  Annie  L.  Hatch, 
and  she  received  the  same  when  withdrawn.  On  the  6th 
of  November,  1890,  Annie  L.  Hatch  was  personally  served 
with  a  certified  copy  of  the  order  opening  the  default,  and 
requiring  the  money  withdrawn  to  be  restored,  together 
with  a  notice  that  she  forthwith  return  to  the  custody  of 
the  county  clerk  the  sum  of  money  withdrawn.  The  case 
has  since  been  tried  before  Judge  Bookstaveb,  who,  on 
the  17th  of  February,  1891,  handed  down  a  decision  hold- 
ing that  the  plaintiff  had  a  lien  against  the  property  de- 
scribed in  the  complaint,  that  it  had  been  superseded  by 
the  deposit  with  the  county  clerk,  and  that  the  said  lien 
was  transferred  to  and  existed  against  the  sum  of  money 
in  the  custody  of  the  county  clerk.  The  defendants  are  in- 
solTent,  and  an  ordinary  judgment  against  them  would  be 
uncoUectable.  Thereafter  an  application  was  made  at  spe- 
cial term,  Judge  Bischoff  presiding, to  punish  the  defend- 
ant, Annie  L.  Hatch,  for  contempt,  which  was  denied  solely 
for  want  of  power,  and  an  order  to  that  effect  was  entered 
on  the  29th  of  December,  1892,  which  is  the  order  ap- 
pealed from.  The  other  facts,  pertinent  to  the  question 
under  consideration,  are  stated  in  the  opinion. 

A.  C.  Palmer^  for  plaintiff,  appellant. 

Royal  S.   Crane^  for  defendant,  Annie  L.  Hatch,  re- 
spondent. 

GlEGERiCH,  J. — The  only  question  presented  by  this 
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appeal  is  whether  the  defendants  can  be  punished  for  a 
contempt  by  reason  of  their  disobedience  of  the  order  re- 
quiring them  to  return  the  deposit  to  the  county  clerk, 
which  was  affirmed  on  appeal  (Cunningham  v.  Hatch,  18 
N.  Y.  8uppl.,  458). 

The  learned  judge  who  presided  at  the  special  term 
where  the  order  appealed  from  was  made,  assumed  that 
the  practice  governing  the  restitution  of  moneys  obtained 
by  means  of  a  judgment  or  order,  which  is  subsequently 
reversed  or  set  aside,  applied  to  the  deposit  in  question ; 
and  he  accordingly  held  that  the  latter  was  but  money 
due  upon  an  implied  contract,  and  that  under  the  pro- 
visions of  section  16  of  the  Code  of  Civil  Procedure,  res- 
titution thereof  could  not  be  compelled  by  proceedings  to 
punish  as  for  a  contempt. 

The  case  of  Forstman  v.  Schulting  (42  Hun,  643),  is 
cited  in  support  of  this  ruling.  In  that  case  an  attorney 
received  moneys  under  an  erroneous  order,  which  was 
subsequently  reversed ;  he  several  times  promised  to  re- 
pay them,  but  failed  to  do  so.  On  a  motion  made  to  punish 
him  for  contempt,  the  court  held  that  where  money  has 
been  received  under  an  erroneous  decision,  the  party  re- 
ceiving it  is  equitably  bound  to  refund  it,  and  the  law 
will  imply  a  promise  on  his  part  to  pay  it  over,  as  it  will 
ordinarily  in  cases  where  one  person  receives  money  be- 
longing to,  or  for  the  use  of  another ;  and  that  the 
remedy  for  the  case  was  the  issuance  of  an  execution 
pursuant  to  section  779  of  the  Code  of  Civil  Procedure, 

The  case  of  O'Gora  v.  Kearnet  (77  N.  Z,  426),  is  also 
relied  upon  by  the  respondents  to  sustain  the  order  ap- 
pealed from.  In  that  case  the  order  was  dismissed  with 
costs,  which  were  voluntarily  paid  by  the  attorney.  The 
judgment  was  afterwards  set  aside  and  the  defendant  was 
directed  to  pay  the  costs  to  the  plaintiff,  and  in  default  | 

of  payment  he  was  adjudged  guilty  of  a  contempt.  On 
appeal  this  was  held  to  be  unauthorized  and  void;  and 
it  was  further  held  that  the  case  came  clearly  under  the 
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provisions  of  section  1240  of  the  Code  of  Civil  Procedure, 
which  relates  to  the  enforcement  of  a  judgment  by  exe- 
cution, and  not  ander  section  1241,whicli  prescribes  in 
what  cases  a  judgment  may  be  enforced  by  punishment  for 
disobeying  it ;  because  the  judgment  directed  payment 
of  money  to  the  party,  and  not  to  the  court  or  an  officer 
of  the  court. 

These  cases  are  distinguishable  from  the  one  before 
us.  There  the  payment  of  money  was  directed  after  the 
rights  of  the  parties  had  been  finally  adjudicated,  while 
in  the  case  at  bar  the  defendants  were  required  to  return 
the  deposit  to  the  county  clerk  to  await  the  determina- 
tion of  the  rights  of  the  parties  to  the  action.  There  is 
a  wide  distinction  between  an  order  requiring  the  pay- 
ment of  money  to  a  party,  and  the  return  of  a  deposit  to 
the  officer  who  is  the  legal  custodian  thereof,  which  is 
recognized  by  section  1241  of  the  Code  of  Civil  Procedure. 
The  rule  that  the  law  implies  a  promise  to  repay  moneys 
paid  upon  a  judgment  or  order  which  has  been  reversed 
or  set  aside,  is  founded  on  justice  and  reason.  It  does 
not  obtain,  however,  until  the  judgment  or  order  has 
been  reversed.  (Haebler  v,  Myers,  132  N.  Z,  363.)  Ap- 
plying these  rules  to  this  case,  it  is  clear  that  a  promise 
either  expressed  or  implied,  cannot  be  inferred  for  the 
reason  that  the  return  of  the  deposit  was  required  before 
the  rights  of  the  parties  interested  therein  had  been  de- 
termined, and  which  are  still  awaiting  final  determina- 
tion. 

Now  it  is  not  even  pretended  by  the  respondents  that 
the  order  directing  a  return  of  the  deposit  can  be  enforced 
by  execution  against  the  property  of  the  defendant&  As 
it  cannot,  what  remedy  has  the  appellant  for  the  enforce- 
ment of  the  order  in  question  ?  If  the  contention  of  the 
respondents  prevails,  then  the  appellant  has  absolutely 
none  until  the  entry  of  final  judgment  in  the  action ;  in 
other  words  all  proceedings  for  the  enforcement  of  the 
order  are  suspended  until  then.     Thus  dishonest  litigants 
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wonld  not  only  be  tempted  to  appropriate  a  '*  deposit " 
to  their  own  use,  bnt  would  be  encouraged  in  their  re- 
fusal to  obey  an  order  made  for  the  return  thereof.  It 
would  be  manifestly  unjust  to  those  entitled  to  the  fund, 
to  determine  that,  until  a  final  judgment  had  been  en- 
tered herein,  the  court  is  powerless  to  prevent  the  de- 
fendants from  converting  to  their  own  use  the  deposit  in 
question,  the  withdrawal  of  which  the  learned  judge 
found  may  defeat,  impair,  impede,  or  prejudice  the  right 
or  remedy  of  the  plaintiff  in  this  action.  And  it  would  in- 
deed be  a  reproach  to  the  law  if  it  were  not  in  the  power 
of  the  court  to  compel  the  return  of  the  deposit  to  the 
custody  of  the  proper  officer.  Fortunately  for  the  honor 
of  our  system  of  jurisprudence,  the  law  affof ds  ample 
remedy. 

Chief  Judge  Buoeb,  in  delivering  the  opinion  of  the 
court  in  Forstman  v.  Schulting  (110  N.  K,  110),  well 
says  :  "  Both  parties  and  attorneys,  who  through  the  aid 
of  the  court,  have  come  into  possession  of  property  or 
money  during  a  litigation,  which  subsequent  proceedings 
in  the  action  show  was  either  wrongfully  acquired  or 
wrongfully  retained,  may  be  compelled  to  restore  it  to 
the  rightful  owner  by  order  and  attachment  to  er^orce  svch 
restoration.*' 

Section  14,  of  the  Code  of  Civil  Procedure,  pres- 
cribes :  "  A  court  of  record  has  power  to  punish  by  fire 
and  imprisonment,  or  either,  a  neglect  or  violation  of 
duty,  or  other  misconduct,  by  which  a  right  or  remedy 
of  a  party  to  a  civil  action  or  special  proceeding  pend- 
ing in  the  court  may  be  defeated,  impaired,  impeded  or 
prejudiced,  in  either  of  the  following  cases.      *    *     * 

**  3.  A  party  to  an  action  or  special  proceeding,  an  at- 
torney, counselor  or  other  person,  for  the  non-payment 
of  a  sum  of  money  ordered  or  adjudged  by  the  court  to  be 
paid  in  a  case  where  by  law  execution  cannot  be  awarded 
for  the  collection  of  such  sum  ;  orftyr  any  other  disobedienoe 
to  a  lavfiil  mandaie  of  the  court**     *    *    *    *     «    *    ♦ 
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The  order  for  the  return  of  the  deposit  is  a  mandate 
(Code  of  Civil  Pro.  §  3343,  svb.  2) ;  and  the  case  at  bar 
oomes  clearly  within  the  provisions  embraced  in  the  last 
sentence  of  subdivision  3  of  section  14  of  the  Code. 

We  have  carefully  considered  the  case  of  Haebler  v. 
Myers,  supra,  and  find  nothing  therein^  which^  in  our 
opinion,  affects  our  determination  of  the  question  under 
consideration. 

The  order  should  therefore  be  reversed  with  costs. 

Pbyob,  J.,  concurred. 


mSCOX  V.  NEW  TORKEB  STAATS  ZEITUNG  and 

Anotheb. 

New  Tobk   Ooubt  of   Common   Pleas,  Social  Tebm, 

Mabch,  1893. 

§  819. 

CkmsoUdaiion  of  acHtmB-^edt  upon  right  to  co8t$. 

By  conBolidating  two  actions  the  original  actions  axe  discontinued 
and  only  the  consolidated  action  remains,  and  the  successful 
I>arty  thereto  will  be  entitled  to  tax  only  the  cost  of  the  consol- 
idated action,  unless  the  right  to  tax  the  cost  of  the  discontin- 
ued action  is  reserved  in  the  order  directing  the  consolidation. 

Blake  v.  Mich.  So.  B.  B.  Go.  (17  How,  Pr.,  228),  followed:  Carl  v. 
Lefferts  (1  Johns.  Cas.^  895),  not  followed. 

Where  two  actions  were  brought  against  a  corporation  and  an  indi- 
Tidual  resi>ectiYely,  to  recover  for  the  same  libel,  and  issue  was 
joined  in  one  of  the  actions,  and  it  was  placed  on  the  calendar 
and  noticed  for  trial,  and  thereafter  the  two  actions  were  consol- 
idated into  one,  entitled  against  both  defendants,  and  the  service 
of  an  amended  complaint  and  answer  was  directed,  and  it  was 
also  directed  that  the  "  cause  retain  its  place  upon  the  calen- 
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dar,"  and  thereafter  the  defendants  made  an  offer  of  judgment, 
which  was  aooepted — Held^  that  the  plaintiff  was  entitled  to 
costs  and  disbursements  only  from  the  time  of  the  consolidation 
of  the  original  actions;  that  as  the  cause  had  not  been  noticed 
for  trial  subsequent  to  the  consolidation,  the  only  costs  taxable 
were  for  proceedings  before  notice  of  trial,  and  disbursements 
made  or  incurred  between  the  time  of  the  oonsolidationand  the 
time  of  the  making  of  the  offer  of  judgment. 
(Decided  March  23,  1898.) 

Motion  by  both  parties  for  a  new  taxation  of  costs. 
The  facts  are  stated  in  the  opinion. 
Samuel  BIythe  Sogers,  for  plaintiff. 
J.  H.  K,  Blauveltf  for  defendants. 

GiEGERiCH,  J. — This  action  is  the  result  of  the  consol- 
idation of  two  actions,  against  the  Staats  Zeitnng  and 
Mr.  Ottendorfer,  respectively.  The  Ottendorfer  case  was 
commenced  first,  and  the  plaintiff  afterward  brought  suit 
against  the  newspaper.  Both  actions  were  brought  for 
the  same  libel,  published  in  the  aforementioned  news- 
paper. Issue  was  jqined  in  the  Staats  Zeitung  case, 
which  was  placed  on  the  calendar,  and  a  notice  of  trial 
was  served.  Issue  was  joined  in  the  case  against  Mr. 
Ottendorfer,  and  a  notice  of  trial  was  served,  but  the 
cause  was  not  put  upon  the  calendar. 

On  February  9, 1893,  an  order  was  entered  consoli- 
dating these  two  actions  into  one,  entitled  against  both 
defendants,  and  directing  the  service  of  an  amended  com- 
plaint and  answer  in  the  consolidated  action,  and  that 
'*  said  cause  retain  its  place  upon  the  calendar."  A  few 
days  thereafter  the  defendants  made  an  offer  of  judgment, 
with  costs,  in  the  action  so  consolidated,  which  was  ac- 
cepted, and  the  plaintiff  is  about  to  enter  judgment  there- 
upon.   No  notice  of  trial  has  been  served  in  the  consol- 


VOL.  XXm.  89 


Hisoox  V.  New  Torker  Staats  Zeitnng. 


idated  action.  The  plaintiff's  proposed  bill  asks  for 
costs  to  date  in  the  Staats  Zeitnng  case,  and  these  were 
allowed  by  the  clerk,  although  objected  to  by  the  defend- 
ant. The  plaintiff  asked  also  for  costs  in  the  Ottendorfer 
case,  which,  on  being  objected  to  by  the  defendant,  were 
disallowed  by  the  clerk. 

Both  parties  apply  for  a  review  of  the  clerk's  taxation. 
The  plaintiff  contends  that  *'  neither  action  was  discon- 
tinued," but  that  both  actions  ''  continue  alive,"  and  that 
they  *'  simply  merged  into  each  other."  The  authorities, 
however,  do  not  favor  this  contention.  By  consolidation 
the  other  actions  were  discontinued,  and  only  the  consol- 
idated action  remains  (Blake  v,  Mich.  So.  B.  B.  Co.,  17 
Sow.  Pr.,  228). 

The  case  of  Carl  v.  Lefferts  (1  Johns.  Cos.,  395).  de* 
cided  in  1800,  seems  to  hold  the  contrary;  but  this  case 
cannot  be  regarded  as  an  authority,  for  the  very  objects  of 
consolidation  are  to  prevent  the  unnecessary  accumula- 
tion of  costs  and  a  multiplicity  of  actions  (Thompson  v. 
Shepard,  9  Johns.,  262;  Brewster  t;.  Stewart,  3  Wend.,  441; 
Blake  v,  Mich.  So.  B.  B.  Go.,  supra;  Third  Ave.  B.  B.  Co. 
V.  Mayor,  54  N.  7.,  159;  see  2  McGarty's  Giv.  Fro.  £,,  177. 
Note  on  consolidation  of  actions). 

Where  a  consolidation  is  ordered,  the  successful  party 
will  be  entitled  to  tax  only  the  costs  of  the  consolidated 
action,  unless  the  right  to  tax  the  costs  of  the  discon- 
tinued action  is  reserved  in  the  order  (Blake  v.  Mich.  So. 
B.  B.  Co.,  supra;  1  Bumsey's  P.,  236). 

HooEBOOX,  J.,  in  delivering  the  opinion  of  the  court 
in  the  case  of  Blake  v.  Mich.  So.  B.  B.  Co.,  svpt^a,  well 
says:  ^'  I  know  of  no  principle  by  which  costs,  in  actions 
discontinued,  can  be  included  in  another  action,  even 
though  it  embraces  the  cause  of  action  in  the  first.  Pro- 
vision for  such  costs  must  be  made  in  the  discontinued 
actions  before  they  finally  cease  to  exist." 

Inasmuch  as  the  order  of  consolidation  contains  no 
provision  reserving  the  right  to  costs  of  the  original  ac- 
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tions,  already  accrued,  it  follows,  that  the  plaintiff  is  not 
entitled  to  costs  in  either  of  them  (Blake  v.  Mich.  So. 
R  B.  Co.,  sup-a). 

The  plaintiff,  therefore,  should  be  allowed  only  costs 
of  the  consolidated  action. 

For  these  reasons  the  taxation  of  the  plaintiff's  costs 
should  be  set  aside,  and  a  new  taxation  directed  before 
the  clerk,  who  should  allow  to  the  plaintiff  costs  and  dis- 
bursements in  the  consolidated  action  only  from  the  time 
of  the  consolidation  of  the  original  actions,  viz:  February 
9, 1893,  to  the  time  when  the  offer  of  judgment  was  made, 
and  disallow  all  items  in  the  two  actions  which  were  con- 
solidated. The  clerk  will  therefore  allow  only  for  pro- 
ceedings brfore  notice  of  trial,  and  disbursements  made 
or  incurred  since  February  9, 1893,  to  the  time  when  the 
offer  of  judgment  was  made. 


WALKER  V.  SCOTT. 

New  Yobx  Coubt  of  Common   Pleas,   Special  Tebm, 

April,  1893. 

§§  2863  subd.  4,  2944,  2946-2960,  3216. 

Pleading^^Amendment  of,  in  action  removed  from  district  court  to 

court  qf  common  pleas. 

The  rule  that  the  issue  created  by  the  pleadings  in  an  action  com- 
menced in  one  of  the  district  courts  in  the  city  of  New  York  are 
those  to  be  tried  on  its  removal  to  the  court  of  common  pleas,  is 
subject  to  the  qualification  that  the  action  so  removed  continues 
in  all  respects  to  be  an  action  iu  the  district  court,  the  trial  of 
which  is  to  be  had  in  the  court  of  common  pleas^  and,  therefore, 
it  is  subject  to  the  incidents  of  such  an  action,  including  the 
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right  of  amendment  of  the  pleadings  "within  the  limits  of  the 
jnrifldiotion  of  the  district  oonits. 

Latteman  v.  Fere  (11  N.  F.  Civ.  Pro.,  217)  followed. 

Connterdaims  may  Jbe  interposed  in  an  action  in  a  district  conrt  in 
the  city  of  New  York,  bat  the  provisionB  of  the  Code  of  Civil 
Procedure  (|}  2945-2960)  relative  to  oonnterolaims  in  justices' 
courts,  and  which  afford  an  ample  remedy  to  those  having 
counterclaims  in  excess  of  those  of  which  said  courts  can  enter- 
tain jurisdiction,  do  not  apply  to  such  district  courts. 

The  jurisdiction  of  district  courts  in  the  city  of  New  York  is  limited 
to  cases  where  the  sum  claimed  does  not  exceed  $250,  and,  there- 
fore, those  courts  have  no  jurisdiction  of  a  counterclaim  for  a 
greater  sum. 

liudwig  V.  Minot  (4  Daly,  481)  not  followed;  Druckenmiller  v. 
Shoninger  (15  Id.,  4,17)  followed. 

Where  in  an  action  brought  in  a  district  court  in  the  city  of  New 
York  to  recover  $162,  the  defendant  interposed  a  counterclaim 
for  $100,  and  secured  the  removal  of  the  cause  to  the  court  of 
common  pleas,  and  thereafter  order  was  made  "  that  the  plead- 
ings in  this  action,  originally  brought  in  the  district  court  .... 
be  reduced  to  writing,"  and  the  plaintiff  served  a  sworn  com- 
plaint, and  the  defendant  served  an  answer,  setting  up  new  de- 
lenses  and  a  counterclaim  for  iSOO—Held,  that  the  answer  should 
be  stricken  out ;  that  as  the  answer  was  amended  without  leave 
of  court  it  was  unauthorized  and  in  violation  of  the  order  en- 
tered, and  that  even  if  leave  had  been  sought  to  serve  an  answer 
setting  up  the  larger  counterclaim,  it  could  not  have  been 
granted,  inasmuch  as  the  counterclaim  was  for  a  greater  sum 
than  the  court  could  entertain  jurisdiction  of  in  such  an  action. 

{Decided  AprU  1,  189^.^ 

Motion  to  strike  ont  an  answer. 

The  action  was  commenced  in  the  district  conrt  in  the 
city  of  New  York  for  the  ninth  judicial  district  The 
pleadings  were  oral.  The  complaint  was  for  $162,  com- 
missions on  the  exchange  of  real  estate,  and  the  answer 
was  a  general  denial  and  a  counterclaim  for  $100. 

On  the  defendant's  application^  the  case  was  removed 
to  this  conrt  Under  an  order  that  the  pleadings  be  in 
writing,  a  sworn  complaint  was  served.  The  written  an- 
swer of  the  defendant  admits  that  the  plaintiff  was  the 
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broker  through  whom  the  negotiations  were  made,  and 
interposes  a  counterclaim  for  $500,  the  alleged  difference 
between  the  actual  value  of  the  property  purchased  and 
the  price  paid  upon  plaintiff's  representation  of  its  value. 
The  answer  also  alleges  that  the  plaintiff  has  assigned 
his  interest  in  the  claim  or  demand  sued  upon,  and  that 
the  plaintiff  is  not  the  real  party  in  interest. 

The  plaintiff  then  moved  to  strike  out  the  answer 
served  upon  him. 

Robert  J.  Bobeson,  for  plaintiff  and  motion. 

Jared  F.  Hariison,  for  defendant,  opposed. 

GiEGEBiOH,  J. — ^The  rule  that  the  issue  created  by  the 
pleadings  in  an  action  commenced  in  one  of  the  district 
courts  in  this  city  are  those  to  be  tried  on  its  removal  to 
this  court  (Smith  v.  White,  23  N.  7.,  572 ;  Salter  r.  Park- 
hurst,  2  Daly,  240 ;  Druckenmiller  v.  Shoninger,  15  Id., 
477),  is  subject  to  the  qualification  that  the  action  so  re- 
moved "  continues  in  all  respects  to  be  an  action  in  a  dis- 
trict court,  the  trial  of  which  is  to  be  had  in  this  court" 
(Salter  v.  Parkhurst,  supra^  per  Brady,  J.;  Latteman  v. 
Fere,  11  N,  T  Civ.  Fro.y  217-222,  Bookstavbr,  J.).  As 
was  well  said  by  Booestaveb,  J.,  in  Latteman  v.  Fere, 
supra  :  '^  If  it  continues  to  be,  in  effect,  an  action  in  a  dis- 
trict court,  then  it  must  be  subject  to  the  incidents  of 
such  an  action,  among  which  is  the  right  of  amendment 
of  the  pleadings  within  the  limits  of  the  jurisdiction  of 
the  district  courts." 

Section  2944  of  the  Code  of  CivU  Procedure  (which 
§  1347  of  the  Consolidation  Act,  Laws,  3882,  chap.  410,  ex- 
pressly makes  applicable  to  district  courts),  prescribes : 
**  The  court  must,  upon  application,  allow  a  pleading  to  be 
amended  at  any  time  before  the  trial,  or  during  the  trial, 
or  upon  appeal,  if  substantial  justice  will  be  promoted 
thereby."    I  concur  in  the  opinion  expressed  by  the 
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learned  jadge  in  Latteman  v.  Fere,  aupraj  that  pleadings 
"  may  be  amended  within  the  limits  of  original  jurisdic- 
tion." 

Now,  was  the  interposition  of  the  counterclaim  for  a 
sum  in  excess  of  the  amount  claimed  in  the  court  below, 
warranted  under  the  circumstances?  The  Consolidation 
Act  (§§  1361,  1380, 1383)  permits  a  counterclaim  to  be  in- 
terposed in  district  courts.  The  same,  however,  omits 
to  make  the  provisions  of  the  Code  of  Civil  Procedure  rela- 
tive to  counterclaims  in  justices'  courts  (§§  2945-2950) 
applicable  (see  Lawa^  1882,  chap.  410,  §§  1285, 1343).  It 
is  to  be  regretted  that  these  provisions  have  not  been 
made  a  part  of  the  Consolidation  Act,  because  ample  remedy 
is  thereby  afforded  to  those  having  counterclaims  in  ex- 
cess of  the  amount  for  which  those  courts  can  entertain 
jurisdiction.  Under  the  old  practice,  the  jurisdiction  of 
the  district  courts  was  restricted  to  cases  *'  where  the 
sum  recovered  shall  not  exceed  $250,  notwithstanding  the 
accounts  of  both  parties  may  exceed  $400  "  {Laws,  1857, 
chap.  344,  §  3,  subd.  1;  Langhein*s  Dist.  Ct,  Pr.,  ed.  1872, 
p.  33).  A  careful  scrutiny  of  the  Consolidation  Act  shows 
that  these  provisions  have  not  been  retained,  and  that 
the  jurisdiction  of  these  courts  has  been  limited  to  cases 
'*  where  the  sum  claimed  does  not  exceed  $250"  {Laivsy 
1882,  chap.  410,  §  1285).* 

Further  examination  shows  that  §  3215,  subd.  1,  of 
the  Code  of  Civil  Procedure  expressly  provides  that  sub- 
divisions 1  and  4  of  §  2863  do^  not  apply  to  an  action 
brought  in  the  district  courts,  the  latter  providing: 
*'  4.  Where  in  a  matter  of  account  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the 
justice,  exceeds  $400." 

These  views,  I  think,  are  confirmed  by  the  cases  of 
Ludwig  V.  Minot  (4  Daly^  481),  and  Druckenmiller  v, 
Shoninger,  supra.  The  former  arose  under  the  act  of 
1867,  and  it  was  held  therein  that  more  than  $250  may 


*  Same  provision  Code  Civ,  Pro.,  \  3215. 
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be  recovered  in  an  action  removed  from  a  district  court 
to  this  court,  if  claimed  in  the  summons.  The  latter 
arose  subsequent  to  the  enactment  of  the  Consolidation 
Act.  That  case  was  commenced  in  a  district  court  to  re-- 
cover $250,  and  was  removed  to  this  court  on  the  defend- 
ant's application.  The  complaint  subsequently  served 
demanded  judgment  for  $700.  The  defendants  answered, 
denying  the  jurisdiction  of  the  court.  The  plaintiff  de- 
murred to  the  answer,  and  the  demurrer  was  overruled 
on  appeal,  and  the  order  appealed  from  affirmed.  Lab- 
REMORE,  C.  J.,  in  delivering  the  opinion  of  the  court  in 
that  case  (p.  478),  says:  **  It  might  be  said  that  no  meri- 
torious objection  could  be  made  to  plaintiff  serving  a 
written  complaint  after  removal  to  this  court  demanding 
damages  for  a  sum  in  excess  of  the  amount  the  district 
courts  could  entertain  jurisdiction  for;  but  such  practice 
would  unsettle  all  orderly  methods  of  procedure." 

Inasmuch  as  the  counterclaim  interposed  by  the  writ- 
ten answer  is  for  a  sum  greater  than  this  court  has  power 
in  this  action  to  entertain  jurisdiction  of,  I  am  of  the 
opinion  that  the  court  would  not  have  had  the  power  to 
amend  the  answer  as  served,  even  had  the  defendant  ap- 
plied for  permission  to  do  so.  Assuming,  however,  that 
I  am  in  error  as  to  the  views  above  expressed,  still  the 
service  of  the  answer  which  sets  up  new  defences  and  in- 
terposes a  counterclaim  for  a  larger  sum,  without  leave 
of  court,  was  unauthorized,  and  in  violation  of  the  order 
entered  herein,  '*  that  the  pleadings  in  this  action  orig- 
inally brought  in  the  district  court  in  the  city  of  New 
York  for  the  ninth  judicial  district  be  reduced  to  writ- 
ing" (Smith  V.  White,  supra). 

Motion  granted,  unless  the  defendant  shall  apply  for 
and  obtain  leave  of  court  to  amend  the  answer  within  a 
period  of  time  to  be  specified  in  the  order  to  be  entered 
on  this  decision;  but  in  view  of  the  novelty  of  the  ques- 
tions involved,  no  costs  to  either  party  will  be  allowed. 
Settle  order  on  notice. 
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BAUTH  V.  NEW  YORK   ELEVATED  RAILROAD 

COMPANY. 

SXJPEBIOB    COUBT    OP    THE     CiTY    OP   NeW    YoBK,    SpBCIAL 

Tebm,  Apbil,  1893. 

§  723  et  8eq. 
Amendment  (fjtuigment^-power  of  court  to  direct 

While  the  oonrt  should  not,  after  final  judgment,  change  by  amend- 
ment a  mling  npon  the  lav,  or  alter  the  deoision  npon  the  merits, 
it  has  the  power  of  amendment  in  certain  directions  where  the 
substantial  rights  of  the  adverse  party  are  not  really  affected. 

A  court  of  equity  or  a  superior  court  of  record  has  always  power 
oyer  itii  own  judgments,  and  the  general  practice  permits  courts 
to  control  their  judgments  in  the  interest  of  practice. 

Where  a  judgment  restrained  an  elevated  railroad  company  from 
operating  its  railroad  unless  within  a  time  named  therein,  it 
pay  to  the  plaintiff  a  sum  fixed  thereby  as  the  damage  done  to 
the  plaintiff's  property  by  the  maintenance  of  such  railroad, 
and  it  appears  that  the  raibroad  company  cannot  find  the  plaintiff 
for  the  purpose  of  tendering  the  sum  so  directed  to  be  paid  her, 
a  motion  that  the  final  judgment  be  amended  so  as  to  permit 
the  payment  of  the  money  into  court  should  be  granted. 

(Decided^  April  5,  1898.) 

Motion  by  the  defendant  that  the  final  judgment  in 
this  action  be  amended  so  as  to  permit  defendant  to  pay 
into  coort  the  sum  directed  thereby  to  be  paid  plaintiff. 

The  opinion  states  the  facts. 

DavieSy  Short  &  Tovmaend,  for  defendant,  and  motion. 

Townsend^  Dyett  d  Einstein,  for  plaintiff,  opposed. 
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GiLDEBSLEEYE,  J. — The  judgment  directs  that  defend- 
ants should  tender  to  plaintiff  within  sixty  days  the  sum 
of  six  cents  and  interest,  in  avoidance  of  an  injunction 
restraining  defendants  from  maintaining  and  operating 
their  elevated  railroad  in  front  of  plaintiff's  premises. 
The  time  in  which  the  tender  was  directed  to  be  made 
was  extended  by  order,  and  it  expires  on  April  7. 

The  defendants  have  been  unable  to  find  the  plaintiff, 
after  diligent  search,  and  now  ask  leave  to  pay  the  money 
into  court  instead  of  tendering  it  directly  to  the  plaintiff. 

The  plaintiffs  counsel  objects,  on  the  ground  that 
granting  this  motion  would  modify  the  judgment,  and 
that  this  can  only  be  done  on  appeaL  I  cannot  coincide 
in  this  view  of  the  case. 

It  is  true,  that  the  court  should  not,  after  final  judg- 
ment, change  by  amendment  a  ruling  upon  the  law,  or 
alter  the  decision  upon  the  merits;  but  in  certain  direc- 
tions it  has  the  power  of  amendment,  where  the -substan- 
tial rights  of  the  adverse  party  are  not  really  affected 
(Bohlen  v.  Met.  El.  B.  B.,  31  St,  Rep.,  888;  see  also  Genet 
V,  D.  A  H.  C.  Co.,  113  N.  7.,  475;  Weil  v.  Martin,  1  Civ. 
Pro,  Rep.,  133;  Hatch  v.  Central  Nat.  Bank,  78  N,  F.,  487; 
Conklin  v.  N.  T.  El.  B.  R,  18  Civ.  Pro.  iZ.,  366;  Jagger  v. 
Cunningham,  8  Dcdy,  511;  McKelsey  v.  Lewis,  44  N.  Y. 
Super.,  561,  affirmed  76  N.  Z,  377;  N.  Y.  Ice  Co.  v,  N.  W. 
Ins.  Co.,  23  N.  Z,  257;  Hogan  v.  Hoyt,  37  N.  Y.,  300;  Fry 
V.  Bennett,  9  Abb.,  45;  Brown  v.  Colie,  1  E.  D.  S.,  270; 
Calmbacher  v.  Newman,  18  N,  Y.  Supp.,  198). 

A  court  of  equity,  or  a  superior  court  of  record,  has 
always  power  over  its  judgments  (Calmbacher  v.  Newman, 
supra;  Dietz  v.  Farisch,  43  N.  Y.  Super.,  87).  The  general 
practice  permits  courts  to  control  their  judgments  in  the 
interest  of  practice  (Genet  v.  D.  &  H.  C.  Co.,  supra). 

This  motion  does  not  ask  to  have  the  judgment 
amended  to  the  prejudice  of  any  substantial  right  of  the 
adverse  party,  but  simply  for  further  relief  in  the  line  of 
the  judgment,  supplying  a  remedy  for  an  evil,  t.  e.,  the 


VOL.  XXni.  97 


Marx  V,  Gross. 


difficulty  of  finding  the  plaintiff,  which  could  not  have 
been  foreseen  when  the  judgment  was  rendered.  The  re- 
lief here  asked  for  is  within  the  inherent  powers  of  the 
court  (Galmbacher  v.  Newman,  swpra^  and  cases  above 
cited),  and  should  be  allowed. 
Motion  granted,  without  costs. 


MARX  et  cd.,  Appellants,  v,  OBOSS  et  oZ.,  Bespondehts. 

Sttpebiob  Coubt  of  the  City  of  New  York,  Qeneral 

Term,  March,  1893. 

§§  3238  et  aeq. 

Costs^^when  cannot  be  again  taxed^  after  having  been  once  paid  as  con- 
dition of  obtaining  a  favor. 

Where  the  defendants  in  an  action  were  permitted  to  withdraw  a 
juror  and  amend  their  answer  upon  paying  the  costs  and  dis- 
bnrsements  of  the  action  to  date,  and  they  did  so,  the  plaintiffs 
npon  snoceeding  on  a  second  trial  are  not  entitled  to  tax  the  items 
of  costs  so  paid.  The  order  permitting  the  withdrawal  of  a  juror 
and  amendment  of  the  pleadings  was  a  final  adjudication  that 
the  items  of  costs  covered  by  it  belonged  to  the  plaintiff,  and 
they  can  not  be  again  taxed  in  favor  of  either  party. 

(Decided  March  6,  1893.) 

Appeal  by  the  plaintiffs  from  order  of  the  special  term 
denying  a  motion  for  a  new  taxation  of  costs. 

The  facts  appear  in  the  opinion. 

Gtorge  A.  Blacky  for  plainti£fs,  appellants. 

Foster  <k  Thompson^  for  defendants,  respondents. 
Vol.  XXni.— 7. 
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DuGBO,  J. — Daring  the  trial  the  defendants  obtained 
leave  to  withdraw  a  juror  upon  paying  the  costs  and  dis- 
bursements of  the  action  up  to  date.  They  paid  the  costs 
and  amended.  A  final  judgment  was  obtained  by  the 
plaintiffs,  who  presented  a  bill  of  costs,  from  which,  upon 
taxation,  the  clerk  struck  all  items  included  in  the  costs 
paid  as  a  condition  of  obtaining  leave  to  amend.  From  an 
order  made  at  special  term  affirming  the  taxation  this  ap- 
peal was  taken. 

The  clerk's  action  was  proper.  The  items  in  question 
were  finally  disposed  of  by  the  order  allowing  the  defend- 
ant to  amend  ;  they  having  paid  the  costs  and  amended. 
The  order  was  an  adjudication  that  the  items  covered  by 
it  belonged  to  the  plaintiffs.  They  could  not  be  again 
taxed  in  favor  of  either  party.  Seneca  Nation  v.  Hawley, 
32  Sun,  288 ;  Provost  t.  Farrell,  13  Hun,  303. 

Order  affirmed,  with  $10  costs  and  disbursements. 

Sedgwigk,  Ch.  J.,  and  Gildebslerve,  J.,  concurred. 


FEY.  Kespootent,  v,  MANHATTAN  RAILROAD  COM- 

PANT  et  a/.,  Appellants. 

SUFEBIOB   COUBT    OP    THE    Cm    OP    NeW    ToBK,    GENERAL 

Term,  March,  1893. 

§§  893  et  seq. 

Commission — what  interrogatories  should  beaQowed — ground  <^  objec- 
tion thereto. 

Upon  the  setUemeniB  of  interrogatories  to  be  annexed  to  a  oommis- 
sion,  the  pertinency  of  questions  sought  to  be  asked  is  determined 
not  hj  the  fact  that  they  do  not  at  present  seem  pertinent,  but 
by  the  fact  that  they  may  under  some  circumstanoeB  become 
pertinent. 

Uline  V.  N.  T.  Cent.  &  H.  R.  R.  R.  Co.  (79  N.  F.,  175)  foUowed. 
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It  is  no  objection  to  intenogatorieB  proposed  to  be  annexed  to  a 
oommission.  that  they  call  for  matters  concerning  the  private 
business  of  the  witness  to  be  examined. 

!rhe  fact  that  interrogatories  proposed  to  be  annexed  to  a  commis- 
sion call  for  such  a  mass  of  written  testimony  that  it  will  be  a 
great  bnrden  for  the  witness  to  produce  it,  is  not  a  groxmd  of 
objection  thereto. 

(Decided  March  6, 1898.) 

Appeal  by  the  defendants  from  an  order  of  the  special 
term,  allowing  the  interrogatories  proposed  to  be  annexed 
to  a  commission  issued  to  take  testimony  in  another  state 
for  use  in  this  action. 

The  facts  appear  in  the  opinion. 

BartUtty  WHsan  &  Hayden  and  Strcmg  &  CadtvdUader, 
for  defendants,  appellants. 

Leopold  WaUacky  for  plaintiff,  respondent. 

Sedowigk,  Oh.  J. — A  ground  taken  below  and  on  the 
present  argument  was  that,  under  the  pleadings,  the 
plaintiff  would  be  called  upon  to  prove  **  only  whether 
the  plaintiff  introduced  the  business  described  in  the  com- 
plaint to  the  defendants,  as  alleged  in  paragraph  12,  and 
whether  the  defendants  agreed  to  pay  the  plaintiff  $59,000 
for  his  services  in  introducing  said  business  to  them,  and 
in  connection  therewith.'*  If  we  assume  that  this  is  cor- 
rect, and  if  we  omit  to  consider  that  the  plaintiff  may 
have,  in  his  opening  case,  to  show  declarations  of  the  de- 
fendants as  to  relevant  matters,  and  which  might  be  con- 
tained in  the  answers  to  the  interrogatories  objected  to, 
yet  all  this  will  not  exclude  the  right  of  the  plaintiff  to 
prepare  for  a  rebutting  case.  On  the  trial  it  might  turn 
out  to  be  a  duty,  and  the  plaintiff  could  not  have  relief 
from  the  consequence  of  not  being  prepared  with  testi- 
mony. If,  as  it  is  reasonable  to  believe  from  the  state- 
ments of  the  learned  counsel  for  the  appellant,  there  is  a 
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conflict  of  testimoiiyy  and  the  credibility  of  witness  is  in- 
▼oWed,  the  plaintiff  is  bound  to  prepare  for  that  emer- 
gency, and  to  endeavor  to  show  that  the  greater  weight  is 
with  the  plaintiff.  It  is  in  Tiew  of  these  oonsiderations,* 
and  of  others,  that  in  settling  interrc^tories  the  conrts 
hsTe  need  the  word  *"  pertinent"  There  may  be  combina- 
tions of  circumstances  which  convince  one  that  now  or 
hereafter  a  question  is  not  and  will  not  be  pertinent.  Bat 
the  general  object  is  not  merely  to  ask,  Does  the  question 
seem  pertinent  in  the  present?  but  also  how  it  would 
seem  upon  the  trial.  Such  is  the  result  of  the  decision 
in  Uliner.N.  T. Central  ft  H.  R  B.  K  Co., 79  N.  F.,  175. 
To  a  great  degree  the  actual  pertinency  will  appear  only 
upon  the  introduction  on  the  trial  of  some  evidence  which 
then  makes  the  pertinency.  A  judge  settling  interroga- 
tories cannot  hold  that  such  a  contingency  w^  not  arise. 
In  the  present  case  the  question  should  not  be  overruled, 
because  it  is  preposterous  to  suppose  that  anything  may 
happen  on  the  trial  which  will  make  answers  to  the  ques- 
tion competent  as  evidence.  On  the  other  hand,  if  plain- 
tiff's position  be  correct,  it  i^not  unlikely  that  statements 
in  writing  and  verbal  admissions  of  the  defendants,  in  re- 
spect of  plaintiff's  relation  to  the  business,  may  be  shown 
in  the  answers  favorably  to  the  plaintiff 

It  may  be  true  that  the  questions  called  for  matters 
that  concern  the  private  business  of  the  witness  to  be 
examined.  This  would  not  be  an  objection  to  the  ques- 
tions if  they  called  for  relevant  and  pertinent  testimony. 
It  may  also  be  that  the  questions  called  for  such  a  mass 
of  written  testimony  that  it  will  be  a  great  burden  to  the 
witness  to  produce.  This  is  a  thing  that  will  not  be  in- 
jurious to  the  defendants,  and  cannot  be  a  ground  of  ap- 
peal. 


Order  affirmed  with  $10  costs. 


GiLDEBSLEEVE,  J.,  concurred. 
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BLANO,  AppkTiTiANT,  v.  BLANC,  Bespondent. 

SUPBEXE     COUBT,     FiBST     DEPABTMEliT,     GeNEBAL    TeBM, 

Febbuaby,  1893. 
§§  544, 1770. 

Supplemental  answer — when  adultery  committed  subeeqttent  to  commence' 
ment  of  action  for  divorce,  may  he  set  up  hy — counterdaim. 

The  power  of  the  oonrt  to  permit  the  defendant  in  an  action  for 
divorce  to  plead  by  supplemental  answer,  as  a  defense,  acts  of 
adultery  committed  by  the  plaintiff  since  the  action  was  begun, 
is  undoubted. 

Under  the  Code  qf  Civil  Procedure,  adulteries  committed  by  the 
plaintiff  in  an  action  for  divorce  may  be  pleaded  by  leave  of  the 
court,  both  as  a  counterclaim  and  as  a  defense  to  the  action. 

The  rule  prior  to  the  Code  of  Civil  Procedure,  and  in  England,  New 
Hampshire,  and  Kentucky  stated. 

The  fact  that  both  parties  to  an  action  for  divorce  have  noticed  it  for 
trial  at  a  special  term  does  not  deprive  the  court  of  power  to 
permit  a  supplemental  answer  to  be  served,  setting  up  as  a  de- 
fense and  counterclaim  adultery  committed  by  the  plaintiff  sub- 
sequent to  the  bringing  of  the  action,  and  where  that  is  done. all 
the  issues  in  the  action,  including  those  joined  by  the  original 
and  supplemental  pleadings,  must  be  tried  before  a  jury,  unless 
both  parties  waive  such  a  trial. 

Where  an  action  for  divorce  had  been  pending  six  months,  when  the 
defendant  moved  for  leave  to  plead  by  supplemental  answer  as 
a  defense  and  counterclaim  adulteries  committed  by  the  plaintiff 
after  the  bringing  of  the  action,  and  it  does  not  appear  that  the 
defendant  was  negligent  in  not  moving  at  an  earlier  date,  it  can- 
not be  held  that  the  motion  was  made  in  bad  faith,  and  for  the 
purpose  of  delay. 

{Decided  February  17,  1893.) 

Appeal  by  the  plaintiff  from  an  order  of  the  New  York 
county,  special  term,  permitting  the  defendant  to  serve  a 
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supplemental  answer,  setting  up  as  a  defense  and  a  counter- 
claim adulteries  alleged  to  have  been  committed  by  the 
plaintiff  since  this  action  was  begun. 

This  action  was  commenced  May  3,  1892,  by  Frederic 
N.  Blanc  against  Elizabeth  L.  Blanc  to  procure  a  divorce, 
on  the  ground  that  the  defendant  had  been  guilty  of  adul- 
tery. The  complaint  was  served  with  the  summons,  and 
an  amended  complaint  was  served  on  June  27,  1892,  to 
which  an  answer  was  served  on  July  23  following,  inter- 
posing three  defenses,  to  wit :  First,  a  general  denial ; 
second,  condonation ;  third,  both  as  a  defense  and  as  a 
counterclaim,  adulteries  alleged  to  have  been  committed 
by  the  plaintiff.  The  answer  asked  as  affirmative  relief 
for  the  dissolution  of  the  marriage  bonds  because  of  such 
counterclaim.  On  July  29, 1892,  the  plaintiff  served  a 
reply,  containing  a  general  denial  of  the  allegations  of  the 
answer  designed  to  set  forth  a  counterclaim,  and  in  Oc- 
tober, 1892,  both  parties  noticed  the  cause  for  trial  at  the 
ensuing  November  special  term,  and  it  was  placed  upon 
the  general  calendar  for  that  term.  On  the  16th  of  No- 
vember, 1892,  the  defendant  moved  at  special  term  for 
permission  to  plead  by  supplemental  answer,  both  as  a 
defense  and  as  a  counterclaim,  adulteries  alleged  to  have 
been  committed  by  the  plaintiff  since  the  commencement 
of  this  action  with  women  other  than  those  named  in  the 
original  answer.  This  motion  was  granted,  and  from  the 
order  thereupon  entered,  this  appeal  was  duly  taken  by  the 
plaintiff. 

A.  J.  DUtenhoefer  (Dittenhoe/er  &  Oerhevy  attorneys),  for 
plaintiff,  appellant. 

William  P.  Burr  {Burr  &  De  Lacey,  attorneys),  for  de- 
fendant, respondent. 

FoLLETT,  J. — Before  the  Codes,  material  facts  occur- 
ring after  issue  joined  could  be  interposed  by  way  of  de- 
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fence — mere  matter  of  reflUtance  to  the  plaintiffs  cause 
of  action — in  an  action  at  law,  by  a  plea  puis  darien  con- 
tinuance (Grah.  Fr.,  296),  or,  in  a  suit  in  equity,  by  a  sup- 
plemental answer  or  by  a  cross  bill  (2  Barb.  C/u  Pr.,  255; 
Story,  Eq.  PI,  §  903). 

Section  644  of  the  Code  of  Civil  Procedure  provides 
that  the  court  may  permit  a  party  "  to  make  supplemental 
complaint,  answer,  or  reply  alleging  material  facts, 
P]  of  which  he  was  ignorant  when  it  [his  original  plead- 
ing] was  made."  The  power  of  the  court  to  permit 
the  defendant  to  plead  as  a  defence  acts  of  adultery  com- 
mitted by  the  plaintiff  since  the  action  was  begun  cannot 
be  doubted.  Can  such  acts  be  pleaded  as  a  counterclaim  ? 
It  will  be  observed  that  the  section  of  the  Code  above 
referred  to  does  not  limit  the  use  of  facts  interposed  by 
a  supplemental  answer  to  the  establishment  of  a  defence 
to  the  plaintiff's  alleged  cause  of  action.  In  an  action  for 
a  divorce  the  defendant  may  plead  the  adultery  of  the 
plaintiff  as  a  defence  and  as  a  counterclaim;  and  if  proved, 
the  defendant  being  innocent,  a  divorce  may  be  denied 
the  former  and  granted  the  latter  {Code  Civ.  Pro.,  §1770). 
The  right  being  given  to  the  defendant  to  plead  and  prove 
the  adultery  of  the  plaintiff,  though  committed  subse- 
quent to  the  commencement  of  the  action,  it  is  difficult  to 
see  any  good  reason  for  denying  the  defendant  affirmative 
relief.  The  defendant  having  been  found  innocent,  and 
the  plaintiff  guilty,  of  the  matrimonial  offence,  why  should 
the  judicially  established  facts  be  available  only  as  a  de- 
fence, when,  by  granting  complete  relief,  justice  is  done 
in  one  action,  and  the  delay,  expense  and  scandal  of  a 
second  suit  avoided  ?  Public  policy,  the  interests  of  so- 
ciety and  of  the  litigants,  alike  demand  that  the  rights  of 
the  parties  should  be  determined  in  a  single  action,  unless 
by  so  doing  some  statute  or  rule  of  procedure  settled  by 
reported  cases,  is  violated.  No  statute  has  been  cited, 
nor  have  we  been  able  to  find  one,  which  prohibits  the 
granting  of  such  relief. 
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The  precise  qnestion  involyed  in  the  case  at  bar  could 
not  have  arisen  in  this  State  before  the  Code  of  1848,  be- 
cause our  court  of  chancery  never  assumed  the  power  to 
grant  the  innocent  defendant  a  divorce  for  the  adultery  of 
the  plaintiff,  no  matter  whether  it  was  committed  before 
or  after  suit  brought  Such  relief  was  only  attainable  by 
an  original  or  by  a  cross  bilL 

In  Milner  v.  Milner,  2  Odw.  Ck,  114,  the  application 
of  the  plaintiff  for  leave  to  file  a  supplemental  bill  alleg- 
ing acts  of  adultery  by  the  defendant  after  the  filing  of  the 
original  bill  was  denied*  This  case  was  followed  in  Mor- 
ange  v.  Morange,  2  N.  Y.  Law  Bui.,  30. 

In  Smith  v.  Smith,  4  Paige,  432,  it  was  held  that,  in 
case  a  plaintiff  committed  adultery  after  suit  brought  for 
a  divorce,  leave  should  be  granted  the  defendant  to  set  up 
the  fact  as  a  defence  by  a  supplemental  answer,  or  by  a 
cross  bill.  This  case  was  followed  in  Strong  v.  Strong,  3 
Bobt,  669,  S.  C,  28  How.  Pr.,  432. 

When  the  last  case  was  decided  it  was  a  disputed 
question  whether,  under  the  old  Code,  affirmative  relief 
could  be  granted  in  such  an  action  to  a  defendant  (J.  W. 
B.  V.  F.  D.  B.,  11  N.  Y.  Leg.  Obs.,  350;  Anon.,  17  Abb.  Pr., 
48;  Leslie  v.  Leslie,  11  Abb.  Pr.,  N.  S.,  311;  Fullmer  v. 
Fullmer,  6  N.  Y.  WUy.  Dig.,  22,  42;  R.  F.  H.  v.  S.  tt,  40 
Barb.,  9),  and  the  report  of  the  case  does  not  show 
whether  the  fact  was  allowed  as  a  counterclaim  as  well  as 
a  defence. 

In  Cornwall  v.  Cornwall,  30  Hun,  573,  which  was  an 
action  for  a  limited  divorce,  the  plaintiff  was  granted 
leave  to  file  a  supplemental  complaint  alleging  acts  of 
cruelty  committed  after  the  commencement  of  the  action, 
but  it  was  intimated  that  the  subsequent  acts  were  proper 
in  characterization  of  the  earlier  acts. 

This  case  is  in  harmony  with  the  decisions  in  some  of 
the  States,  which  hold  that  acts  of  adultery  committed, 
after  suit  brought  by  the  defendant,  with  the  person 
charged  in  the  original  pleading  as  a  partioepa  criminiSf 
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may  be  pleaded  and  proved  for  the  purpose  of  oharacter- 
izing  their  previous  relations.  Broione^  Div,  <&  AHm.,  53. 
See,  also,  Borham  v.  Borham,  2  Prob.  &  Div.^  193. 

The  question  now  before  the  court  was  not  decided  in 
any  of  the  oases  cited,  nor  were  the  questions  discussed 
in  them  nearly  related  to  the  point  involved  in  the  case 
at  bar;  but  they  are  the  only  decisions  found  in  the  Re- 
ports of  this  State  which  throw  light  on  this  controversy; 
and,  there  being  no  statute  or  decision  in  the  way,  we  are 
of  the  opinion  that,  under  the  Code  of  Procedure,  adul- 
teries committed  by  a  plaintiff  after  suit  brought  may  be 
pleaded,  by  leave  of  court,  both  as  a  counterclaim  and  as 
a  defence. 

The  ecclesiastical  courts  of  England  gave  affirmative 
relief  to  defendants  (2  Bish.  Mar,,  Div.  d  Sep.,  §  559),  and, 
when  acts  of  adultery  were  committed  by  either  party 
subsequent  to  the  commencement  of  the  action,  they  could 
be  alleged  by  a  supplemental  bill  or  answer,  and,  if 
proved,  were  given  the  same  force  as  though  alleged  in 
the  original  pleading  (Barrett  v.  Barrett,  1  Hogg.  Ecc,,  22; 
Webb  17.  Webb,  Id.,  349  ;  Middleton  v.  Middleton,  2 
Hogg.  Ecc  Supp.^  134;  Brisco  v.  Brisco,  2  Addams,  Ecc.y 
269. 

In  New  Hampshire  a  supplemental  complaint  may  be 
filed,  alleging  acts  of  adultery,  committed  after  suit 
brought,  which,  if  established,  are  a  ground  for  a  divorce 
(Adams  v.  Adams,  20  N.  K,  299). 

In  Kentucky,  grounds  for  a  divorce  a  menaa  et  thoro^ 
and  for  alimony,  not  existing  when  the  original  bill  was 
filed,  may  be  alleged  in  a  supplemental  bill,  and,  if  proved, 
will  support  a  decree  (Butler  t;.  Butler,  4  Litt.  \_Ky.']y  202; 
Logan  V.  Logan,  2  B.  Mon,,  142-148;  McCrocklin  v.  Mc- 
Crocklin,  Id.,  370). 

Without  attempting  to  reconcile  Wheelock  v.  Lee  (74 
N.  Z,  495),  and  Mackellar  v.  Eogers  (109  N.  Z,  468),  or 
to  distinguish  them  from  the  case  at  bar,  we  think  that 
the  fact  that  both  parties  noticed  the  action  for  trial  at  a 
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special  term  did  not  deprive  the  court  of  power  to  permit 
a  supplemental  answer  to  be  served.  All  the  issues  in- 
volved in  the  action,  including  those  joined  by  Ihe  orig- 
inal and  supplemental  pleadings,  must  be  tried  before  a 
jury,  unless  both  parties  waive  such  a  trial.  Part  of  the 
issues  should  not  be  tried  before  the  court  without  a  jury 
and  the  remainder  before  the  court  with  a  jury. 

There  is  nothing  in  the  record  which  would  justify 
this  court  in  holding  contrary  to  the  decision  of  the  spe- 
cial term,  that  the  motion  was  not  made  in  bad  faith,  and 
for  the  purpose  of  delay.  When  the  order  was  granted 
the  case  had  been  pending  but  six  months,  audit  does  not 
appear  that  the  defendant  was  negligent  in  not  moving  at 
an  earlier  date. 

The  order  should  be  affirmed,  with  $10  costs  and 
printing  disbursements. 

Van  Bbunt,  P.  J.,  and  O'Bbien,  J.,  concurred. 


FLTNN   V.    CENTRAL  RAILWAY    COMPANY   OF 

NEW  JERSEY. 

Superior  Court  of  the  City  of  New  York,  General 

Term,  March,  1893. 

§§  263,  subd.  7  ;  1780. 

Jurisdiction — action  against  foreign  corporation — when  may  be  brought 

in  Superior  Court, 

An  action  against  a  foreign  corporation  may  be  brought  and  main- 
tained by  a  resident  of  this  state  who  is  not  a  resident  of  the 
city  of  New  York, in  the  superior  court  of  the  city  of  New  York, 
for  any  cause  of  action.    Since  the  Code  of  Procedure,  section 
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421,  oontained  a  provision  to  this  effect,  and  the  jurisdiction  so 
conferred  was  permanently  continued  by  article  6,  section  12,  of 
the  constitution  as  amended  in  1869,  subdivision  7  of  section 
268  of  the  Gode  of  Civil  Procedure,  so  far  as  it  limits  the  juris- 
diction of  the  superior  city  courts  in  actions  against  foreign  cor- 
porations, to  oases  where  the  plaintiff  is  a  resident  of  the  city,  is 
unconstitutional. 

Bobinson  v.  Ocean  Steam  Navigating  Go.  (15  N.  K  Civ.  Fro.,  188 ; 
affd  16  Id.,  255);  PopfLnger  v.  Yutty  (122  Id,,  88),  followed. 

Flynn  v.  Central  Railroad  Co.  (20  N.  F.  Civ.  Fro,,  179),  affirmed. 

(Decided  March  6,  1893.) 

Appeal  by  defendants  from  a  judgment  entered  upon 
the  verdict  of  a  jury  rendered  at  trial  term  in  favor  of  the 
plaintiff  and  from  an  order  denying  a  motion  from  a  new 
trial 

The  facts  appear  in  the  opinion. 

G.  Hdmes  {De  Forest  &  Weeks,  attorneys),  for  defisnd- 
ant,  appellant. 

E.  B.  Terry,  for  plaintiff,  respondent 

OiLDEBSLEEYE,  J. — This  action  is  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  through 
the  negligence  of  defendant's  servants.  The  defendant 
first  challenges  the  judgment  upon  the  ground  that  this 
court  has  no  jurisdiction  either  of  the  person  of  the  de- 
fendant or  the  subject  of  the  action.  At  the  time  the  in- 
juries complained  of  were  received,  and  at  the  date  of  the 
bringing  of  the  action,  the  plaintiff  was  a  resident  of 
Brooklyn.  The  defendant  was  a  foreign  corporation,  and 
the  cause  of  action  accrued  in  the  state  of  New  Jersey. 
This  question  was  first  raised  by  the  defendant  at  special 
term.  Judge  McAdam  decided  it  adversely  to  the  de- 
fendant's contention,  and  we  concur  in  the  result  that  he 
reached,  for  the  reasons  set  forth  in  his  opinion,  from 
which  we  quote  with  approval : 
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'^  The  defendant  claims  that  because  the  injury  was  in- 
flicted in  New  Jersey,  and  the  defendant  is  a  corporation 
created  under  the  laws  of  that  state,  this  court  has  no 
jurisdiction,  and  that,  to  obtain  it  against  a  foreign  cor- 
poration, two  things  must  concur :  First,  the  plaintiff 
must  not  only  be  a  resident  of  the  state,  but  of  the  city 
of  New  York;  second,  the  cause  of  action  must  have 
arisen  within  the  state  of  New  York.  The  argument  is 
based  on  the  phraseology  of  subdivision  7  of  section  263 
of  the  Code,  which,  in  view  of  other  legislation,  is  in 
some  respects  confusing.  Section  1780  provides  that  ^  an 
action  against  a  foreign  corporation  may  be  maintained 
by  a  resident  of  this  state  *  *  *  for  any  cause  of 
action.'  This  section  is  a  codification  of  section  427  of 
the  former  Code,  which  provided '  that  an  action  against 
a  corporation  created  by  or  under  the  laws  of  any  other 
state  *  *  *  may  be  brought  in  the  supreme  court, 
the  superior  court  of  the  city  of  New  York,  or  the  court 
of  common  pleas  for  the  city  and  county  of  New  York,  by 
a  resident  of  this  state,  for  any  cause  of  action.'  So  that, 
prior  to  the  new  Code,  jurisdiction  of  actions  like  the 
present,  both  as  to  parties  and  subject-matter,  was  clearly 
vested  in  this  court.  The  jurisdiction  so  confirmed  was 
permanently  continued  by  the  provisions  of  the  judiciary 
article  of  the  constitution,  as  amended  in  1869  (article  6, 
section  12)  ;  and  if  section  263  of  the  Code  Revision,  or 
any  subdivision  thereof  in  any  manner  limits  or  abridges 
the  jurisdiction  which  the  court  possessed  at  the  time 
the  revision  went  into  effect,  it  is  to  that  extent  uncon- 
stitutional and  void.  Popfinger  v.  Yutte,  102  N.  Y.  38. 
The  right  of  action  is  transitory  (Mclvor  v.  McCabe,  16 
Abb.  Pr,  319;  Home  Ins.  Co.  v.  Pennsylvania  R.  Co.,  11 
Hun,  182 ;  Barney  v,  Burstenbinder,  7  Lans.  210,  S.  C,  64 
Barb.  212) ;  and  if  process  is,  as  it  was  here,  legally  served 
within  the  county,  the  jurisdiction  of  this  court,  both  as 
to  subject-matter  and  parties,  is  complete.  In  Brooks  v. 
Mexican  NatL  Cons.  Co.  (49  -AT.  Y,  Super,  Ct.  234,  and  60 
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N.  r.  Super  Ct,  281),  and  Bobinson  v.  Oceanic  S.  Nav.  Co. 
(15  N.  Y.  Civ.  Pro.,  188,  affirmed  16  /(/.,  225),  the  plain- 
tiffs  were  non-residents  of  the  state — a  feature  that  dis- 
tinguishes those  cases  from  the  one  at  bar,  for  the  plain- 
tiff here  is  a  resident  of  Brooklyn  in  this  state.  In  Brooks 
V.  Mexican  N.O.  Co.,  aupra,  section  263  of  the  Qode  was 
discussed,  and  it  was  doubted  whether  this  court  could 
take  jurisdiction  against  the  force  of  its  provisions.  The 
constitutional  objection  to  that  section  was  neither  dis- 
cussed nor  decided.  That  phase  of  the  question  is 
squarely  presented  now,  and,  as  the  objection  is  unan- 
swerable, it  must  be  met  and  sustained.  The  opinion  of 
the  court  of  appeals,  in  Bobinson  v.  Oceanic  S.  N.  Co.  (16 
N,  y.  Civ.  Pro.,  255,  supra),  read  in  connection  with  that 
in  the  Popfinger  v.  Yutto  case  (102  N.  Y,  38),  clearly  sus- 
tains the  jurisdiction  of  the  court  as  to  both  subject- 
matter  and  parties.'' 

Upon  the  trial  all  questions  in  dispute  were  submitted 
to  the  jury,  under  a  very  fair  and  comprehensive  charge, 
which,  as  a  whole,  fully  protected  the  defendant's  rights. 
Many  exceptions  were  taken  by  defendant's  counsel  to 
the  charge,  and  to  refusals  to  charge,  all  of  which  we 
have  examined,  and  find  none  of  sufficient  merit  to  call 
for  discussion  here.  The  jury  found  for  the  plaintiff 
There  was  no  error  in  the  admission  or  exclusion  of  evi- 
dence, and  upon  a  consideration  of  the  whole  case  it  can- 
not be  held  that  the  verdict  is  against  the  weight  of 
evidence.  It  is  a  case  of  conflicting  evidence,  which  falls 
within  the  rule  that  the  verdict  of  the  jury  should  not  be 
disturbed  unless  there  was  error  in  the  course  of  the  trial. 

The  judgment  and  order  appealed  from  are  affirmed 
with  costs. 


DuQBO,  3 .,  concurred. 
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LAIDLET  AS  Absignee  of  Mabtik  T.  Lally,  fob  the 
Benefit  of  his  Creditors,  Respondent,  v.  ROGERS 

et  al.,  Appellant. 

§§  893,  894. 

Commission — when  oral  cross-examination  oMowecL 

Where  witneases  to  be  examined  on  behalf  of  the  plaintiff  in  an  action 
withoat  the  Btate  are  verj  important  ones,  and  it  is  apparent, 
from  the  natnre  of  the  case,  that  it  would  be  difficult  if  not  im- 
possible*  for  the  defendants  to  so  anticipate  what  these  witnesses 
would  testify  to»  as  to  properly  frame  written  cross  interrog- 
atories, they  shoxdd  have  the  right  to  orally  cross-eacamine  the 
witnesses. 

The  court  has  power  under  sections  893  and  894  of  the  Code  of  Civil 
Procedure  to  direct  the  issuance  of  an  oral  commission. 

On  appeal  from  an  order  of  the  special  term  of  the  supreme  court 
directing  the  issuance  of  a  commission,  the  general  term  should 
consider  and  pass  upon  the  merits. 

Instance  of  a  case  in  which  the  defendant  was  permitted  to  orally 
cross-examine  a  witness  to  be  examined  by  plaintiff  on  commis- 
sion.with  the  right  to  the  plaintiff,  if  he  so  elected,  to  have  either 
an  oral  redirect  examination,  or  to  conduct  both  direct  and  re- 
direct examinations  orally. 

{Bedded  February  15,  1893.) 

Appeal  by  defendants  from  an  order  of  the  Frankljn 
county  special  term,  directing  that  two  commissions 
issue  for  the  examination  of  two  of  plaintiffs  witnesses 
and  denying  defendants'  request  for  leave  to  orally  cross- 
examine  such  witnesses. 

The  action  was  brought  by  the  plaintiff  as  assignee  of 
Martin  T.  Lally  under  a  general  assignment  made  for  the 
benefit  of  his  creditors  to  recover  the  sum  of  $3,754  from 
the  defendants  for  the  work  and  labor  of  said  Lally  in 
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constructing  a  section  of  the  St.  Lawrence  &  Adirondack 
Bailroad.  The  defendants'  answer  sets  up  the  defense  of 
payment  for  all  work  performed.  Said  Martin  T.  Lallj 
has  died  since  the  commencement  of  this  action.  The  mov- 
ing affidavit  made  by  one  of  plaintiffs  attorneys,  alleges 
"  that  William  A.  Dafter,  who  resides  at  Swan  River,  in 
the  state  pf  Minnesota,  and  Joseph  P.  Lally,  who  resides 
at  Detroit,  Mich.,  are  necessary  and  material  witnesses 
for  the  plaintiff  on  the  trial  of  this  action,  and  each  of 
them  is  a  necessary  and  material  witness  on  this  trial  on 
the  following  questions,  viz. :  upon  the  amount  of  work 
and  labor  performed  by  said  Lally,  and  upon  the  amount 
of  payments  which  the  defendants  made  to  said  Lally, 
and  upon  the  daihages  which  said  Lally  suffered  from  the 
unreasonable  delays  of  the  defendants;  that  said  Dafter 
is  a  civil  engineer,  and  acted  as  the  engineer  of  the  said 
Martin  T.  Lally  in  the  construction  of  said  railroad,  and 
in  making  the  estimates  of  the  amount  of  work  performed, 
and  said  Joseph  P.  Lally  was  the  brother  of  said  Martin, 
and  acted  as  his  confidential  man  and  helper  in  said  work, 
and  said  Dafter  and  said  Joseph  P.  Lally  talked  with  de- 
ponent at  Malone  before  they  went  away,  and  told  de* 
ponent  what  they  could  swear  to,  and  that  they  would 
and  could  testify  as  to  the  amount  of  work  performed  by 
said  Lally,  and  also  as  to  the  said  delays  and  damages, 
all  of  which  are  in  controversy  in  this  action.  That  each 
of  said  witnesses  is  a  necessary  and  material  witness  for 
the  plaintiff  on  the  trial  of  said  action,  as  deponent  has 
advised  the  plaintiff,  after  such  statement  of  said  wit- 
nesses, and  verily  believes  to  be  true,  and  that  without 
the  testimony  of  said  witnesses  and  each  of  them  the 
plaintiff  cannot  safely  proceed  to  the  trial  of  this  action, 
as  deponent  has  also  advised  the  plaintiff,  after  such 
statement,  and  verily  believes ;  that  neither  of  said  wit- 
nesses is  now  within  the  state  of  New  York,  but  the  said 
William  A.  Dafter  is  now  at  or  near  Swan  Biver  afore- 
said, and  that  deponent  had  a  letter  from  him  at  that 
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place  recently.  That  said  Joseph  P.  Lally  resides  at  76 
Windsor  street,  Detroit,  Mich.,  and  is  not  now  in  the  state 
of  New  York,  as  deponent  yerily  believes,  because  this  de- 
ponent had  a  letter  from  said  Joseph  P.  Lally,  dated  and 
postmarked  at  Detroit  not  long  ago." 

John  P,  Kellas  (KeHaa  &  MunaiUf  attorneys),  for  de- 
fendants, appellants. 

Thomas  CarUtveU  and  WiUiam  P.  CarUweH  (CanttveU  & 
CanttveUy  attorneys),  for  plaintiffs,  respondent. 

Putnam,  J. — This  is  an  appeal  by  defendants  from  an 
order  made  on  motion  of  plaintiff  that  two  commissions 
issue  to  examine  two  witnesses  on  interrogatories  to  be 
annexed  to  said  commissions,  and  denying  defendants' 
request  to  have  a  provision  inserted  in  said  order  that 
they  be  allowed  an  oral  cross-examination  of  said  wit- 
nesses. It  is  evident  from  an  examination  of  the  affida- 
vits and  papers  in  the  case  that  the  witnesses  so  proposed 
to  be  examined  by  commission  are  very  important  ones. 
They  are  doubtless  plaintiff's  principal  witnesses  to  estab- 
lish his  cause  of  action.  It  is  apparent  from  the  nature 
of  the  case  that  it  would  be  difficult,  if  not  impossible, 
for  the  defendants  to  so  anticipate  what  these  witnesses 
would  testify  to  as  to  properly  frame  written  cross-inter- 
rogatories. I  think  defendants,  if  they  desire,  should 
have  the  right  to  orally  cross-examine  these  witnesses. 
The  court,  under  sections  893,  894,  Civil  Code,  have  the 
power  to  direct  an  oral  commission,  and  have  often  exer- 
cised the  power  in  similar  cases.  Smith  v.  Talmadge,  3 
N.  r.  Law  But.  97;  Parker  v.  Lythgoe,  13  N.  T.  Supp. 
949;  Wainwright  v.  Low,  49  Hun,  283, 1  N.  Y.  Supp.  786. 

On  appeal  from  the  order  it  is  our  duty  to  consider 
and  pass  upon  the  case  on  its  merits.  Jenison  v.  Bank, 
85  N.  Y.  546.  The  order  should  be  modified  as  follows: 
It  should  provide  that  the  commission  issue  in  the  or- 
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dinary  form,  with  leave  to  the  defendants  to  cross-examine 
the  witnesses  orally ;  they,  however,  to  pay  the  expenses 
of  the  commission  attendant  on  said  cross-examination ; 
plaintiff  to  have  the  right  to  subject  the  witnesses  to  an 
oral  re-examination,  if  desired ;  he  to  bear  the  expenses 
thereof.  The  plaintiff  may  also,  if  he  so  elects,  have  an 
oral  direct  examination  of  said  witnesses,  instead  of  an 
examination  upon  interrogatories.  I  think  the  order 
should  be  modified  as  above,  without  costs  to  either 
party. 

Mathem,  F.  J.  and  Hebbioe,  J.,  concurred. 


COLE  AND  Another  v.  LOWET  et  al. 

New  York  Ooxjbt   of  Common   Pleas,  Special   Tebm, 

March.  1893. 

§  3251. 

Costs — when  two  tried  fees  taxable. 

Where  a  cause  appeared  on  the  day  calendar,  and  was  dismissed,  and 
thereafter  the  default  was  opened  without  the  imposition  of 
terms,  and  a  trial  had,  resulting  in  the  dismissal  of  the  com- 
plaint, the  defendant  is  entitled  to  tax  two  trial  fees. 

Where  a  cause  is  at  issue  on  issues  of  fact,  and  is  regularly  noticed 
for  trial  and  placed  on  the  calendar,  and  when  reached  in  its 
order  the  complaint  is  dismissed  on  the  failure  of  the  plaintiff 
to  appear,  there  has  been  a  trial  of  the  action. 

(Decided  March  27,  1893.) 

Motion  for  a  retaxation  of  costs. 
Vol.  XXIII.— 8. 
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The  opinion  states  the  facts. 

William  B.  Mayer,  for  defendant,  Lowry»  and  motion. 

Charles  J.  Hardy,  for  plaintiffs,  opposed. 

GiEGERiCH,  J. — This  cause  came  regularly  on  the  cal- 
endar of  this  coart  for  trial  at  a  trial  term  held  on  the 
14th  day  of  November,  1892,  and,  upon  the  failure  of  the 
plaintiffs  to  appear,  the  complaint  was  dismissed.  There- 
after, on  the  plaintiff*s  motion,  their  default  was  opened, 
and  the  case  set  down  for  trial  for  the  January  term.  No 
costs  were  imposed  as  a  condition  of  the  opening  of  the 
default.  When  the  case  was  again  reached  for  trial  a 
jury  was  waived,  and  a  trial  was  had  on  February  20, 
1893,  which  resulted  in  a  dismissal  of  the  complaint. 
The  defendant,  Lowry,  sought  to  tax  two  trial  fees,  but 
the  clerk  allowed  only  one.  The  plaintiffs  insist  that  there 
was  but  one  trial  of  the  action.  The  rule  is,  however, 
that  where  a  cause  is  at  issue  on  issues  of  fact,  and  is 
regularly  noticed  for  trial  and  placed  on  the  calendar, 
and.  when  reached  in  its  order,  the  complaint  is  dismissed 
on  the  failure  of  the  plaintiff  to  appear,  there  has  been  a 
trial  of  the  action  (Dodd  v,  Curry,  ^How.  Pr.^  123  ;  Rog- 
ers V,  Degan,  10  Abb,  Pr.,  314;  Mora  v.  Great  Western 
Ins.  Co.,  10  Bosw,,  622 ;  Van  Gelder  v.  Hallenbeck,  15 
K   T.  Civ.  Pro.,  333). 

The  defendant,  Lowry,  is  therefore  entitled  to  two 
trial  fees — one  for  the  dismissal  of  the  complaint,  and  the 
other  for  the  trial  of  the  action ;  and  the  clerk  will  tax 
the  same  accordingly. 

Retaxation  ordered. 
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BOONE  AND  Anotheb,  Bbspondemts,  V,  MoGTTCEEN 

et  dL,  Appellants. 

Supreme  Coubt,  Foubth  Depabtkent,  General  Term, 

February,  1893. 

§§  8,  9,  14,  2263,  2281. 

Contempt-Hippeal  from  order  in  proceedings  to  punish  for  criminal — 
oosts-'-disobedienoe  of  injttncHon^-^cuivioe  qf  counsel  when  no 

excuse. 

In  0886  of  oriminal  oontemptp  rising  under  {{  8  and  9  of  the  Code  of 
Civil  Procedure^  the  court  has  no  power  to  impose  costs.  [^3] 

People  V.  Gilmore  (88  N.  F.,  626)  \?] ;  Stnbbs  v,  Biplej  (89  Hun, 
627)  [3]  followed. 

Proceedings  to  punish  for  contempt  are  special  proceedingSp  and  an 
appeal  lies  from  an  order,  which  is  absolute  in  adjudging  a  per- 
son in  contempt  and  prescribing  punishment  [*] 

Brinkley  r.  Brinkley  (47  K  F.,  40)  followed.[*] 

An  injunction  order  is  a  mandate,  and  is,  therefore,  included  in  the 
proTision  of  the  Code  of  Civil  Procedure  (2  14),  providing  for 
puniahment  as  a  criminal  contempt  the  disobedience  to  a  lawful 
mandate  of  the  court.  [S] 

People  ex  rel,  Negus  t?.  Dwyer  (2  N,   F.  Civ.  Pro.,  879)  followed.?] 

A  party  having  knowledge  of  the  existence  of  an  injunction  may  be 
punished  as  for  a  contempt  in  violating  it,  notwithstanding  it  was 
served  not  on  him  but  only  on  his  attorney,  although  the  acts 
done  in  violation  were  upon  the  assumption  that  such  acts  could 
be  safely  done  notwithstanding  the  injunction  ;  but  unless  per- 
sonal service  has  been  made  of  the  injunction  order  that  willful 
and  deliberate  intent  essential  to  constitute  criminal  contempt  is 
wanting.[^ 

Koehler  v.  Farmers'  &  Drovers'  Bank  (14  N.  7.  Civ.  Pro.,  71)  fol- 
io wed.  P] 

A  defendant  cannot  be  punished  for  a  civil  contempt  in  violating  an 
injunction  order,  unless  his  act  might  impair,  defeat,  impede, 
or  prejudice  the  right  or  remedy  of  the  plaintiff.  [^] 
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DnffhB  V.  OcUb  (L6  N.  F.  Supp.,  870;  S.  C,  d9  Si.  Rep.,  838); 
Bhodes  v.  Linderman  (17  N.  F.  Supp.  628 ;  S.  C,  43  St.  Rep. 
520}  foUowed.[9] 

It  is  no  defense  to  a  proceeding  to  pnnish  a  person  who  has  violated 
an  injunction  order  for  contempt,  that  he  did  it  nnder  the  ad- 
vice of  ooonsel,  although  if  he  has  acted  in  good  faith  it  may  be 
sufficient  to  protect  him  from  punishment  as  for  a  criminal  con- 
temptpo] 

Horlej  V.  Bennett  (4  Paige,  164)  \}^] ;  Bailway  Company  v.  Bamsav 
(46  N.  Y.,  664)  [i^] ;  People  v.  OompUm  {Duer,  612,  afiTd ;  9 
N.  F.,  263)  [11]  followed. 

An  order  adjudging  the  members  of  the  common  council  of  a  city 
in  contempt  in  violating  an  injunction  order  restraining  them 
from  making  certain  contracts,  and  fining  them  $200  each  and 
costs  of  the  proceeding,  is  void,  if  the  proceeding  is  to  punish 
for  a  civil  contempt,  unless  it  appears  and  is  adjudged  that  the 
right  and  remedies  of  the  parties  were  defeated,  impaired,  im- 
peded, or  prejudiced.[i2-i*j 

Where  an  appeal  from  an  order  adjudging  the  defendants  in  an  ac- 
tion gr^ilty  of  contempt  in  violating  an  injunction  order,  the 
complaint  is  not  part  of  the  papers  used  on  the  appeal,  and  the 
affidavits  used  at  special  term  are  very  conflicting,  and  it  appears 
that  the  order  adjudging  them  in  contempt  is  defective  in  a  ma- 
terial respect,  the  merits  of  the  case  will  not  be  considered.!^] 

King  V.  Barnes  (113  N.  F..  476)  [i2] ;  Moffatt  v.  Herman  (116  Id., 
131)  P*] ;  In  re  Swenarton  v.  Shupe  (9  K.  F.  Civ.  Pro,,  402)  [*] ; 
Dinsmore  v.  Association  (14  N.  F.  Supp.,  676)  [^^] ;  Sanford  v. 
Sanford  (9  K.  F  Civ.  Pro.,  289)  ["] ;  Wheelock  v.  Noonan  (59 
jV.  F.  Sup.,  305)  [18];  Fischer  v.  Baab  (81  -Y.  F,  235)  [i»J  followed. 

(Decided  February,  1893.) 

Appeal  by  the  defendants  from  an  order  of  the  Oneida 
county  special  term  adjudging  them  guilty  of  contempt, 
and  fining  them  $200  and  $15  costs,  and  directing  that 
they  be  committed  to  the  county  jail  of  Oneida  county 
until  the  fines  are  paid. 

This  action  was  brought  by  the  plaintiffs  as  taxpayers 
of  the  city  of  Utica  against  the  defendants,  members  of 
the  common  council  of  said  city,  under  §  1925  of  the  Code 
of  Civil  Procedure^  to  restrain  waste,  which  it  was  alleged 
that  the  defendants  were  about  to  commit,  and  an  injuno- 
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tion  order  was  granted  in  the  action  on  June  3, 1892,  re- 
straining the  defendants  from  making  any  contracts  with 
any  person  or  corporation  for  the  pavement  of  cer- 
tain streets  in  the  city  of  XJtica  or  any  part  of  them, 
'*  when  the  concrete  base  will  be  laid  the  wearing  sur- 
face, or  pavement  proper,  the  matrix  or  binding  ma- 
terial of  which  is  a  cement  prepared  with  the  best  quality 
of  refined  Trinidad  asphaltum  obtained  from  the  Pitch 
Lake  in  the  island  of  Trinidad.  And  from  making  any 
contract  affecting  said  streets  or  any  of  them  requiring 
asphalt  pavement  thereon  to  be  of  asphalt  from  any  par- 
ticular place,  and  not  obtained  in  the  open  market  by  all 
persons  for  the  same  price." 

The  order  also  provided  that  *'  each  member  of  said 
common  council  is  enjoined  from  voting  to  enter  into  any 
such  contract  on  the  part  of  the  city  of  Utica,  and  from 
jointly  or  severally  participating  in  concluding  or  attempt- 
ing to  conclude  any  such  contract  until  the  further  order 
of  the  court.*' 

A  motion  to  vacate  this  order  was  made  by  the  de- 
fendants and  denied.  Subsequently  on  July  18,  1892,  the 
common  council  of  the  city  of  XJtica  adopted  certain 
resolutions,  for  which  the  eight  defendants,  herein  pro- 
ceeded against,  as  members  of  the  common  council, 
voted.  Its  resolutions  were  vetoed  by  the  mayor  of  the 
city  of  Utica  on  August  15, 1892.  He  said  in  his  veto 
message  :  '*  The  resolution  and  the  subsequent  action  of 
the  council  in  the  matter  of  Pitch  Lake  asphalt  appears 
to  me  to  be  a  violation  of  the  injunction.  Enjoined  as  I 
am,  as  well  as  the  members  of  the  council,  I  cannot  con- 
sent to  this  action  and  bring  the  mayor  or  myself  into 
contempt.  I  nuist,  for  the  good  name  of  the  city  and  my 
personal  security,  obey  the  law  and  respect  the  order  of 
the  court  I  therefore  return  the  foregoing  resolution, 
also  the  ordinance  based  thereon  for  the  paving  of  South 
street,  as  the  same  appears  in  the  certified  minutes  of  the 
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common  conncily  nnder  the  date  of  July  27,  to  your  hon* 
orable  body  without  my  approval.*' 

On  the  22d  of  Angost  a  special  meeting  of  the  common 
council  was  duly  held,  to  consider  the  act  upon  said  veto, 
and  at  its  meeting  all  the  aldermen  were  present,  except 
one,  and  said  resolutions  or  ordinances  for  paying  South 
street,  Sunset  avenue,  Jewett  place,  Jewett  street,  and 
Plant  street  were  passed  over  said  veto,  by  a  vote  of 
eight  aldermen  voting  in  the  affirmative,  and  three  in  the 
negative,  and  those  voting  in  the  affirmative  were  the  de- 
fendendants  now  proceeded  against.  No  actual  contract 
in  writing  was  entered  into  between  the  city  of  Utica  and 
the  Warren  Scharf  Company  for  paving  said  streets  with 
asphalt  from  Pitch  Lake  in  the  island  of  Trinidad,  but  it 
is  claimed,  and  was  found  by  the  special  term,  that  the 
defendants  proceeded  against  were  guilty  of  a  violation 
of  the  last  clause  of  the  injunction  order  above  quoted. 

Other  facts  appear  in  the  opinion. 

A.  M.  Beardsley  and  Matteson  dk  De  Angdis^  for  defend- 
ants, appellants. 

Charles  D.  Adams^  for  plaintiff,  respondent 

Habdin,  p.  J. — (1)  It  seems  to  be  settled  by  authority 
that  in  cases  of  criminal  contempt  arising  under  sec- 
Pi    tions  8  and  9  of  the  Code  of  Civil  Procedure,  the 
court  has  no  power  to  impose  costs. 
In  People  ex  rd,y  etc.^  v.  Gilmore  (88  N.  Z,  626),  it  was 
said,  viz.: 

**  A  proceeding,  however,  to  punish  for  such  a  con- 
tempt is  a  criminal  proceeding,  and  the  general  term, 
[^    on  reversal  of  the  order  of  special  term,  has  no 
authority  to  impose  costs  upon  the  relator." 
In  Stubbs  V.  Bipley  (39  Huriy  627),  in  considering  an  al- 
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leged  oriminal  contempt,  it  was  held  that  the  court  **  did 
not  have  power  to  impose  upon  the  defendant  $10.00 
["]  costs  of  the  motion."  In  delivering  the  opinion  in 
that  case,  Daniels,  J.,  said,  in  considering  an  alleged 
criminal  contempt,  viz.:  *'  Authority  to  add  these  costs 
has  not  been  given  to  the  court  by  the  section  of  the  Code 
of  Civil  Procedure  declaratory  of  the  power  of  the  court 
in  the  way  of  imposing  punishment."  The  case  from 
which  the  quotation  has  just  been  made  was  decided  in 
the  general  term  of  the  first  department  in  1886. 

(2)  In  Brinkley  v.  Brinkley  (47  N.  Z,  40),  it  was  held 
that  contempt  proceedings  are  special  proceedings,  and 

that  an  appeal  lies  from  an  order  which  is  absolute 
n    in  adjudging  a  person  in  contempt  and  prescribing 
punishment. 

(3)  In  People  ex  rel,  Negus  v.  Dwyer  (2   N.   Y,  Civ. 
Pro.  370),  it  was  held  that  an  injunction  order  is  a  man- 
date, and  is,  therefore,  included  in  that  expression 

[^    found  in  the  sections  of  the  Code  of  Civil  Procedure 
relating  to  contempt.     Section   14  of  the  Code  of 
Civil  Procedure. 

(4)  It  has  been  repeatedly  held  that  a  party  having 
knowledge  of  the  existence  of  an  injunction  may  be  pun- 
ished for  violating  it.    Mayor  v.  N.  T.  &  S.  I.  Ferry 

n  Company  (40  N.  Y.  Super.  Ct.,  300) ;  S.  C,  affd  (64 
N.  7.,  623);  People  ex  rel  King  v.  Barnes  (28  St. 
Hep.  626);  Aldinger  v.  Pugh,  67  Hun,  181 ;  32  St.  Sep., 
613 ;  a  a, affirmed  132  K  r.,407;  44  St  Sep.,  566.  And 
it  has  also  been  held  that  a  disobedience  of  an  order  by 
a  party  of  which  he  had  knowledge  and  which  had  been 
served  on  the  solicitor,  and  not  himself,  may  be  punished 
as  for  a  contempt.  People  v.  Brower  (4  Paige^  405);  Eoeh- 
ler  V.  Farmers'  &  Drovers*  National  Bank  (17  N.  Y.  Civ. 
Pro.,  307).  And  the  same  is  true,  although  the  acts  done 
in  violation  were  upon  the  assumption  that  such  acts 
could  be  safely  done  notwithstanding  the  injunction. 
Gage  V.  Denbow  (49  Hun,  42);  following  B.  H.  &  L.  B.  B. 
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Co.  v.  N.  T.  L.  E.  &  W.  R.  R  Co.  (48  Hun,  190).  It 
p]     was  held,  however,  in  Koehler  v.  Farmers'  &  Drovers' 

National  Bank  (14  N.  1.  Civ.  Pro.,  71),  **  that  unless 
personal  service  is  made  of  an  injunction  order,  thi^t  wil- 
ful and  deliberate  intent  essential  to  constitute  a  criminal 
contempt  is  wanting." 

(5)  In  Duffus  V.  Cole  (15  N.  F.  Supp.  628  S.  C.  39  St 
Rep.,  838),  the  question  was  presented  to  this  court  as  to 

whether  the  defendant  was  properly  convicted  for 
1^]    violating  an  order  and  injunction,  and  in  the  course 

of  the  opinion  delivered  it  was  said  :  ''  Again,  the 
defendant  was  not  liable  for  coiitempt  unless  her  act 
might  defeat,  impair,  impede  or  prejudice  the  right  or 
remedy  of  the  plaintiff.  We  are  unable  to  see  how  her 
act  in  any  way  tended  to  do  thai  There  was  no  proof  of 
any  loss  to  the  plaintiff.  37  Hun,  329  ;  42  id.,  536 ;  4  St. 
Rep.y  657.  We  think  the  order  should  be  reversed." 
In  Rhodes  v,  Linderman  (17  K  T.  Supp.  628  S.  C.  43 

St  Rep,,  520),  the  case  of  Duffus  v.  Cole  was  referred 
[*]    to  approvingly  in  an  opinion  delivered  by  one  of  the 

members  of  this  court 

(6)  It  was  said  in  Hawley  v.  Bennett  (4  Paige,  164), 
that  so  far  as  the  rights  of  the  party  have  been  **  affected 

by  the  breach  of  the  injunction,  it  is  no  defense  to 
p^    the  person  who  has  been  guilty  of  violating  the  same 

that  he  did  it  under  the  advice  of  counsel ;  although, 
if  he  has  acted  in  good  faith,  it  may  be  sufficient  to  pro- 
tect him  from  punishment  as  for  a  criminal  contempt. 
The  rights  of  parties  must  be  protected  against  the  wrong- 
ful acts  of  the  adverse  party,  although  he  may  have  acted 

under  the  advice  of  counsel"  The  same  doctrine 
["]    was  approved  by  Folger,  J.,  in  Erie  Railway  Co.  v, 

Ramsey  (45  N,  Y.,  651);  to  the  same  effect  is  People 
V.  Compton  et  al,,  1  Duer,  512  ;  affirmed  9  N.  Y.,  263. 

(7)  It  is  provided  in  section  14  of  the  Code  of  Civil 
Procedure  as  follows  :  **  A  court  of  record  has  power  to 
punish,  by  fine  and  imprisonment,  or  either,  a  neglect 
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or  violation  of  duty,  or  other  misconduct,  by  which  a 
P]   right  or  remedy  of  a  party  to  a  ciyil  action  or  special 

proceeding  pending  in  the  court  maybe  defeated, 
impaired,  impeded  or  prejudiced,  in  either  of  the  follow- 
ing cases."  Then  follows  an  enumeration  of  cases  in  eight 
subdivisions,  and  in  the  fourth  subdivision  it  is  provided 
that  such  punishment  may  be  applied  to  a  person  for 
committing  several  enumerated  acts,  '*  and  for  any  other 
unlawful  interference  with  the  proceedings  therein." 

In  People  ex  rd.  King  v.  Barnes  (113  N,  Y,,  476),  it  was 
held  that  a  party  who  had  been  convicted  of  contempt  for 
advising  and  procuring  one  of  the  defendants  to  diso- 
P^  bedience  of  the  judgment  on  the  part  of  the  officers  of 
a  corporation  "was  a  civil  contempt  within  the  Code  of 
Civil  Procedure,  section  14,  subdivision  4."  And  it  was 
also  held, viz.:  ''Any  person  who  interferes  with  the  pro- 
cess, control  or  action  of  the  court  in  a  pending  litigation, 
unlawfully  and  without  authority,  is  guilty  of  a  civil  con- 
tempt if  his  act  defeats,  impairs,  impedes  or  prejudices 
the  rights  or  remedy  of  a  party  to  such  action  or  proceed- 
ing; *'  and  the  punishment  of  such  a  party,  according  to 
the  provisions  found  in  section  2285  of  the  Code  of  Civil 
Procedure,  was  upheld. 

In  King  v.  Flynn  (37  Hun,  329),  although  the  acts  of 
the  defendfloit  were  unlawful  and  contumacious,  it  was 
held  that  the  case  was  within  the  provisions  of  title  3  of 
chapter  17  of  the  Code  of  Civil  Procedure. 

In  Dejonge  v,  Brenneman  (23  Hun^  233),  it  was  al- 
leged that  an  order  of  injunction  was  granted  restraining 
the  defendants  from  collecting  rents,  and  that  the  viola- 
tion thereof  was  charged  as  a  contempt,  and,  in  the  course 
of  the  opinion,  it  was  said:  ''  It  does  not  appear,  from  the 
papers  submitted  on  the  appeal,  in  what  way  the  fine 
above  mentioned  was  made  up,  and  there  does  not  seem 
to  be  any  evidence  to  warrant  its  imposition.  This  is  a 
civil  contempt    *    *    *." 

Title  3  of  chapter  17  of  the  Code  of  Civil  Procedure 


122  CIVIL  PROCEDUEE  REPORTS. 

Boone  v,  MoGncken. 

relates  to  **  proceedings  to  panish  a  contempt  of  court 
other  than  a  criminal  contempt ;  *'  and  in  section  2266  of 
the  Code  it  is  provided  as  follows  :  "  In  cases  specified  in 
section  14  of  this  act  *  *  *  and  a  right  or  remedy  of 
a  party  to  a  civil  action  or  special  proceeding  pending  in 
the  court,  or  before  the  judge  or  the  referee,  may  be  defeat- 
ed, impaired,  impeded,  or  prejudiced  thereby,  the  offense 
must  be  punished  as  prescribed  in  this  title."  Then  fol- 
low several  sections  relating  to  the  practice ;  and  in 
section  2281  of  the  Code  of  Civil  Procedure  it  is  provided  • 
as  follows:  ''If  it  is  determined  that  the  accused  has 
committed  the  offense  charged ;  and  that  it  was  calcu- 
lated to,  or  actually  did  defeat,  impair,  impede  or  preju- 
dice the  rights  or  remedies  of  the  party  to  an  action  or 
special  proceeding,  brought  in  the  court  or  before  the 
judge  or  referee,  the  court,  judge  or  referee  must  make  a 
final  order  accordingly,  and  direct  that  he  be  punished  by 
fine  or  imprisonment,  or  both,  as  the  nature  of  the  case 
requires."  And  in  section  2285  of  the  Code  of  Civil  Pro- 
cedure it  is  provided  what  punishment  may  be  inflicted, 
for  **  omission  to  perform  any  act  or  duty  which  it  is  yet 
in  the  power  of  the  offender  to  perform,  he  shall  be  im- 
prisoned only  until  he  has  performed  it,"  and  then  follows 
a  provision  in  the  section  as  follows :  ''  In  every  other 
case,  where  special  provision  is  not  otherwise  made  by 
law,  the  offender  may  be  imprisoned  for  a  reasonable 
time  not  exceeding  six  months,  and  until  the  fine,  if  any, 
is  paid;  and  the  order  and  the  warrant  of  commitment,  if 
any,  must  specify  the  amount  of  the  fine  and  the  duration 

of  the  imprisonment." 
["]        In  Moffat  V.  Herman  (116  N.  Z,  131),  it  was  held 

that:  ** Under  the  provisions  of  the  Code  of  Civil 
Procedure,  sections  14,  2281,  2284,  defining  what  is,  and 
providing  the  punishment  for,  a  civil  contempt,  the 
amount  of  fine  which  may  be  imposed  must  be  based 
upon  proof  of  the  damages  actually  sustained." 

In  the  case  in  hand  it  appears  that  a  decision  of  the 
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motion  made  by  the  plaintiffs  to  adjudge  the  defendants 
in  contempt  was  made  September  17, 1892,  and  signed  by 
the  judge  presiding,  which  stated  :  '^  The  motion  made  by 
the  plaintiffs  to  adjudge  the  above-named  defendants, 
Daniel  McGucken  and  others,  aldermen,  and  forming  part 
of  the  common  council  of  the  city  of  Utica,  in  contempt 
for  a  violation  of  an  injunction  order  issued  in  the  above 
action  and  to  punish  l^em  individually  for  the  same,  is 
granted,  and  a  fine  of  $200  is  imposed  upon  each  of  said 
defendants,  which  when  paid  will  be  paid  over  to  the 
county  clerk  of  Oneida  county,  and  an  additional  fine  of 
fifteen  dollars  upon  each  of  said  defendants,  which  when 
paid  will  be  paid  over  to  the  plaintiffs  &r  their  costs  and 
disbursements  in  this  proceeding  as  a  punishment  for 
said  offense.  An  order  will  be  entered  in  pursuance  of 
the  above  containing  all  necessary  provisions,  and  among 
others  that  each  of  said  defendants  stand  committed  to 
the  jail  of  Oneida  county  until  the  fines  imposed  against 
him  are  paid." 

Subsequently  an  order  was  prepared  which  contained 
the  following  language  :  "  It  is  *  *  *  found,  upon 
the  evidence  presented,  that  the  above-named  defendants, 
Daniel  McGucken  (and  others),  are  and  each  of  them  is 
guilty  of  contempt  of  this  court,  and  that  each  of  them 
has  knowingly  and  wilfully  disobeyed  the  injunction 
order  which  had  been  granted  in  this  action  and  duly 
served  upon  them  and  set  forth  in  the  moving  papers  in 
full,  in  the  following  particulars  and  manner ; "  then  fol- 
lows a  quotation  from  the  injunction  order ;  and  there- 
after the  order  contained  the  following :  '*  The  above- 
named  defendants,  while  said  order  remains  in  full  force 
and  effect,  did,  as  members  of  the  common  council  of  said 
city  of  Utica,  jointly  and  severally  and  knowingly  and 
wilfully,  vote  to  let  a  contract  or  contracts  to  the  Warren- 
Scharf  Asphalt  Paving  Company  to  pave  the  several 
streets  above  mentioned  with  the  best  quality  of  Trinidad 
asphaltum  to  be  taken  and  obtained  from  Pitch  Lake  in 
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the  island  of  Trinidad,  and  did  participate  in  concluding, 
and  in  attempting  to  conclude,  said  contract  or  contracts 
with  said  Warren-Scharf  Company.  For  the  disobedi- 
ence of  said  defendants  to  said  order,  as  aboye  foond 
and  stated,  each  of  said  defendants  are  adjudged  guilty  of 
contempt.  It  is  further  ordered  and  adjudged  that  for 
such  acts  of  contempt  the  said  defendants,  Daniel  Mc- 
Gucken,  Bobert  Boyce,  Charles  P.  Clark,  Michael  F. 
Corcoran,  John  L.  Dowd,  John  E.  Boberts,  John  Welch, 
and  Joseph  Tessy  be,  and  they  each  are  fined,  and  a  fine  is 
imposed  upon  each  for  the  sum  of  $200,  which  said  fines, 
when  collected,  shall  be  paid  to  the  county  clerk  of 
Oneida  county. 

'*  And  it  is  further  ordered  and  adjudged  that  each  of 
said  defendants  be  and  they  are  fined  the  further  sum  of 
$15,  which,  when  collected,  shall  be  paid  to  the  plaintiffs 
for  their  costs  and  disbursements  in  this  proceeding.  It 
is  further  ordered  and  adjudged  that  each  of  said  defend- 
ants stand  committed  to  the  jail  of  Oneida  county,  in  the 
city  of  Utica,  until  said  fines  imposed  upon  them  are 
paid,  or  he  is  discharged,  according  to  law.  The  proper 
process  will  be  issued  to  the  sheriff  of  Oneida  county  for 
the  execution  of  this  order.  This  order  will  be  entered 
in  the  Oneida  county  clerk's  office ; "  and  it  was  signed 
by  the  judge  presiding  at  the  special  term.  The  order 
does  not  contain  any  provision  in  pursuance  of  section 
14,  declaring  that  "  a  right  or  remedy  of  a  party  to  a  civil 
action  or  special  proceeding  pending  in  the  court  may  be 
defeated,  impaired,  impeded,  or  prejudiced  '*  thereby,  or 
the  equivalent ;  nor  the  language  found  in  section  2281 
of  the  Code  oi  Civil  Procedure,  viz. :  "  If  it  is  determined 
that  the  accused  has  committed  the  offense  charged,  and 
that  it  was  calculated  to,  or  actually  did,  defeat,  impair, 
impede,  or  prejudice  the  rights  or  remedy  of  a  party  to 
an  action  or  special  proceeding,  brought  in  the  court  or 
before  the  judge  or  referee,  the  court,  judge,  or  referee 
must  make  a  final  order  accordingly,  and  directing  that 
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he  be  punished  by  fine  or  imprisonment,  or  both,  as  the 

nature  of  the  case  requires." 
["]         In  Matter  of  Swenarton  v.  Shupe,  9  -.V.  Y.  Civ. 
Pro.  402,  it  was  held,  "  That  as  the  punishment  ex- 
ceeded that  which  the  court  was  authorized  to  inflict 
by  section  9  of  the  Code  of  Civil  Procedure,  for  a  crim- 
inal contempt,  it  was  to  be  assumed  that  the  proceedings 
were  instituted  under  the  provision  of  the  Code  author- 
izing the  punishment  of  a  person  for  a  contempt  in  a  civil 
action  for  misconduct  by  which  a  right  or  remedy  of  an- 
other may  be  defeated,  impaired,  impeded,  or  preju- 
diced.   That  assuming  the   order  to  have  been  made 
under  such  latter  provisions,  it  was  void  because  no 
adjudication  was  made  that  the  misconduct  complained 
of  was  calculated  to  or  actually  did  defeat,  impair,  impede, 
or  prejudice  the  rights  or  remedies  of  the  petitioner,  or 
that  the  latter  had  sustained  any  loss  or  damage  there- 
by." 
P^        The  doctrine  of  the  above  case  was  followed  in 
Dinsmoor  v.  Commercial  Travelers*  Association  (14 
N.  T.  Supp.,  676 ;  38  8f.  Bep,  624).    And  in  Sandford  v. 
Sandford  (9  N.  Y.  Civ.  Pro.,  289),  it  was  held  that  '*  To 
["]   punish  a  party  for  contempt  in  a  civil  proceeding,  his 
conduct  must  be  such  as  to  defeat,  impair,  impede,  or 
prejudice  a  right  or  remedy  of  the  party  affected  by  it, 
and  that  fact  must  be  ascertained  and  adjudged  by  the 
court  directing  the  punishment  which  is  to    be    im- 
posed.'* 
["]         In  Wheelock  v.  Noonan  (55  Superior  Court  [23  J.  ((' 
8.],  305),  section  2281  of  the  Code  of  Civil  Procedure, 
was  referred  to,  and  a  construction  thereof  was  given  in 
accordance  with  the  views  expressed  by  us  in  Dinsmoor 

V.  Commercial  Travelers*  Association,  supra. 

["]         In  Fischer  v.  Baab  (81  N.  Z,  235)  it  was  held  : 

"In  proceedings  under  the  provisions  of  the  Code  of 

Civil  Procedure  (section  14),  to  punish  as  a  contempt 

an  act  of  misconduct,  or  neglect  of  duty,  in  a  civil  action 
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pending,  it  must  be  made  to  appear  that  the  act  or  omis- 
sion complained  of  is  one  '  by  which  a  right  or  remedy  of 
a  party  *  *  ♦  may  be  defeated,  impaired,  impeded,  or 
prejudiced,'  and  this  must  be  adjudged  to  authorize  the 
infliction  of  the  punishment." 

We  think  the  decision  and  order  to  which  reference 
has  been  made,  pronounced  by  the  special  term,  because 
they  contained  no  such  adjudication  and  determination 
as  are  provided  for  by  sections  14,  2266,  and  2281  of  the 
Code  of  Civil  Procedure,  should  not  be  sustained. 

(8)  The  order  to  show  cause  recites  that  the  summons 
and  complaint,  and  the  injunction,  and  all  the  papers  on 
which  the  injunction  was  granted,  were  read.  The 
[^]  order  made  at  the  special  term,  brought  here  by  ap- 
peal, does  not  recite  the  summons  and  complaint  as 
having  been  read  at  special  term  when  the  order  was 
made,  and  the  appeal  book  does  not  contain  the  com- 
plaint. 

It  does  contain,  however,  numerous  affidavits  in  which 
it  is  stated  by  the  defendants  that  they  intended  to  com- 
ply with  the  injunction  order,  and  to  avoid  any  act  which 
would  in  anyway  in  letter  or  spirit  violate  the  same,  and 
that  all  their  acts  were  done  openly,  without  any  attempt 
at  concealment,  and  that  they  had  the  advice  of  the  city 
attorney  that  they  were  at  liberty  to  perform  the  several 
acts  which  are  alleged  to  be  in  violation  of  the  injunction 
order,  and  that  by  such  acts  they  would  not  violate  the 
inj auction  order,  and  that  they  acted  upon  his  advice, 
relying  upon  it  and  in  good  faith. 

It  was  said  in  People  ex  rd.  Kelly  v.  Aitken  (19  Hun, 
329)  by  the  general  term  in  the  second  department,  viz.: 
**  If,  for  example,  one,  after  careful  examination,  wrongly 
interpret,  and  through  this  mistake  disobey  an  order,  the 
majesty  of  the  law  is  not  offended,  nor  the  dignity  of  the 
court  impaired ;  and,  as  he  is  innocent  of  willful  offence, 
the  infliction  of  punishment  could  have  no  justification. 
The  willful  disobedience,  expressed  in  the  statute,  means 


VOL.  XXin.  127 


Boone  v.  McGucken. 


condact  intentionally  and  designedly  at  variance  with  the 
mandate  of  the  court/' 

The  complaint  of  the  plaintiff  not  being  found  in  the 
appeal  book,  the  full  objects  of  the  action  are  not  ascer- 
tainable, although  it  is  inferred  that  the  action  was  be- 
gun by  taxpayers  under  section  1925  of  the  Code  of  Civil 
Procedure  to  restrain  waste. 

In  Talcott  v.  The  City  of  Buffalo  (125  N.  7.,  280 ;)  it 
was  held  that  the  remedy  under  that  section  **  is  confined 
to  cases  where  the  acts  complained  of  are  without  power, 
or  where  corruption,  fraud,  or  bad'  faith,  amounting  to 
fraud,  is  charged ;  the  words  '  waste '  and  '  injury'  in- 
clude only  illegal,  wrongful,  or  dishonest  illegal  action. '* 
And  in  Ziegler  v.  Chapin  (126  N.  Y.,  848)  Talcott  v.  The 
City  of  Buffalo  was  referred  to  in  the  following  language: 
*^  We  have  quite  recently  declined  to  become  arbitrators 
between  taxpayers  and  their  municipal  officers  in  every 
instance  of  disagreeing  opinions  or  conflicting  judgments, 
and  have  decided  that,  jurisdiction  in  the  officials  exist- 
ing, the  courts  can  interfere  in  actions  like  that  before 
us  only  where  some  fraud  or  collusion  or  bad  faith  is  al- 
leged and  proved." 

By  reason  of  the  absence  of  the  complaint,  and  because 
the  affidavits  used  at  the  special  term  are  very  conflict- 
ing, and  by  reason  of  the  views  already  expressed,  which 
lead  to  a  reversal,  we  omit  any  comment  upon  the  merits 
of  the  application,  and  rest  our  conclusion  upon  the  views 
already  expressed.  We  think  the  order  appealed  from 
should  be  reversed  with  costs. 

Order  and  decision  reversed,  with  one  bill  of  costs. 


Mabten  and  Msbihn,  JJ.,  concurred. 
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ESTATE  OF  WILLIAM  C.  BELL,  DECEASED. 

Sttpbeme  Coxmr,    Fibst    Depabtment,   Oenebal  Tebx, 

Febbuabt,  1893. 

§  2749. 

i 

Sale  of  te9tator*8  real  property  to  pay  his  debts — when  may  be  orderedL 

Where  a  will  of  real  property  gives  a  power  of  sale  to  the  executors 
named  therein,  the  exercise  of  which  is  discretionary,  and  not 
imperative,  and  does  not  expressly  charge  the  real  estate  with 
the  payment  of  the  testator's  debts,  the  surrogate's  court  has 
power  to  direct  a  sale  of  the  real  property  for  the  payment  of 
snch  debts. 

In  re  Jnch  (17  N,  Y,  Supp,,  910)  distinguished. 

{Bedded  February,  1898.) 

Appeal  by  James  H.  Heroj  and  William  W.  Heroy, 
surviving  partners,  etc.,  from  a  decree  of  the  snrrogate  of 
New  York  county,  denying  their  petition,  as  creditors  of 
William  C.  Bell,  deceased,  for  an  order  directing  a  sale  of 
his  real  estate  for  the  payment  of  his  debts. 

The  facts  appear  in  the  opinion. 

Henry  B.  Johnson,  for  petitioners,  appellants. 

Thomas  G  Ennevery  iot  execators,  respondents. 

O'Brien,  J. — By  their  application  to  the  surrogate  the 
petitioners  sought  to  enforce  the  sale  of  the  real  estate 
of  which  the  decedent  died  seized,  and  have  the  proceeds 
thereof  applied  to  the  payment  of  their  debts,  pursuant 
to  the  provisions  of  the  Code  of  Civil  Procedure,  by  sec- 
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tion  2749  of  which  **  Heal  property  of  which  a  decedent 
died  seized  may  be  disposed  of  for  the  payment  of  his 
debts  or  faneral  expenses^  as  prescribed  in  this  title,  ex- 
cept where  it  is  deTised  expressly  charged  with  the  pay- 
ment of  debts." 

In  disposing  of  the  application,  the  learned  surrogate 
says :  *'  It  is  only  necessary  to  consider  one  question,  viz., 
whether  there  is  a  power  of  sale  in  the  will,  which  could 
be  exercised  for  the  payment  of  debts."  And  again  he 
says :  ^'  The  point  to  be  decided  is,  whether  a  valid  power 
of  sale  is  created  by  the  tenth  clause  of  the  will ;  and  if 
there  is  a  power  of  sale,  whether  it  is  one  for  general 
purposes,  and,  if  exercised,  whether  from  the  proceeds 
arising  therefrom  the  debts  could  be  paid."  After  ana- 
lyzing the  provision  of  the  will,  and  referring  to  two  cases 
(In  re  Powers,  124  N.  Z,  361 ;  and  In  re  Estate  of  Juch, 
17  N.  Y.  8upp.,  910),  he  thus  concludes  :  "  The  case  at 
bar  would  seem  to  be  equally  strong,  if  not  stronger  than 
the  cases  cited,  as  evidencing  an  intention  on  the  part  qf 
the  testator  to  give  a  discretionary  power  of  sale  to  his 
executors,  to  be  exercised  by  them,  not  only  for  purposes 
which  might  be  favorable  and  profitable  to  the  bene- 
ficiaries and  legatees,  but  also  for  the  purpose  of  paying 
his  debts,  should  occasion  arise  therefor,  viz.,  an  inade- 
quacy of  personal  property." 

Upon  this  conclusion,  that  the  power  of  sale  was  un- 
limited, and  broad  enough  to  include  a  power  for  the 
payment  of  debts,  he  denied  the  application,  and  from  the 
order  of  denial  this  appeal  is  taken. 

By  the  answer  the  executors  alleged  that,  pursuant  to 
the  power  of  sale  contained  in  the  will,  they  had  sold  one 
of  the  pieces  of  real  estate  of  which  their  testator  died 
seized  ;  but  whether  or  not  the  proceeds  arising  there- 
from would  have  been  sufficient  to  pay  the  petitioners' 
claim  is  not  alleged.  As  this  allegation  cannot  be  regarded 
as  equivalent  to  a  statement  that  there  was  sufficient  per- 
sonal property  with  which  to  pay  the  debts,  it  must  be 
Vol.  XXni.-9. 
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assamed  upon  this  appeal,  as  no  doubt  it  was  by  the 
learned  surrogate,  that  this  circumstance  of  a  sale  in  no 
way  affected  the  question  which  was  presented,  relating 
to  the  petitioners'  right  to  the  summary  remedy  provided  . 
by  the  Oode  for  the  application  of  the  decedent*s  real 
estate  to  the  payment  of  debts,  the  personal  property 
being  insufficient. 

The  testator,  by  his  will,  makes  no  mention  of  debts, 
nor  does  the  will  contain  the  usual  direction  for  the  pay- 
ment thereof  by  the  executors,  being  silent  with  reference 
thereto.  After  payment  of  certain  bequests,  he  gives, 
devises,  and  bequeaths  ''  all  the  rest,  residue,  and  remain- 
der of  my  real  and  personal  estate,  in  trust,"  to  execu- 
tors, to  take  possession,  manage,  and  control  the  same, 
receive  the  rents  and  profits  therefrom,  during  the  life  of 
his  wife.  After  her  death,  he  gives,  devises,  and  bequeaths 
all  his  estate,  both  real  and  personal,  to  his  children,  to 
six  of  whom  their  shares  are  given  absolutely,  and  to  the 
seventh  a  life  interest,  with  a  direction  that  upon  the 
death  of  this  child  the  one-seventh  is  to  revert  to  and 
form  part  of  the  estate,  and  to  be  divided  among  the  other 
children. 

In  addition  to  giving  authority  to  the  executors  to  col- 
lect and  receive  the  rents,  issues,  and  income  of  the  estate, 
and  to  dispose  of  any  of  the  personal  property,  by  the 
tenth  clause  of  his  will  he  confers,  with  respect  to  his  real 
estate,  the  following  power  upon  the  executors : 

*'  Tenth.  If,  at  any  time,  my  executors,  or  such  of 
them  as  shall  have  qualified,  the  survivors  or  survivor  of 
them,  shall  deem  it  for  the  best  interest  of  my  said  estate 
that  any  part  or  parts,  or  all  of  my  real  estate,  should  be 
sold,  then  I  authorize  and  empower  my  executors,  as  such, 
and  the  survivors  and  survivor  of  them,  to  sell  and  dis- 
pose of  any  real  estate  of  which  I  may  die  seized  or  in- 
terested in,  and  any  part  or  parts  thereof,  upon  such  terms 
and  in  such  manner  as  they  shall  deem  best,  and  for  that 
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purpose  to  make,  execute,  and  acknowledge  all  necessary 
deeds  of  conveyance  therefor." 

It  will  thus  be  seen,  from  a  reading  of  the  will,  that  the 
testator  did  not  devise  any  part  of  his  real  estate  expressly 
charged  with  the  payment  of  debts,  nor  was  there  any 
imperative  direction  to  the  executors  to  change  the  char- 
acter of  his  estate  as  he  left  it ;  but  the  real  estate  was 
devised  to  his  wife  for  life,  with  remainder  over  to  his 
children,  subject  to  being  divested  by  the  execution  of 
the  power  of  sale  conferred  upon  the  executors. 

Whether  or  not,  under  the  provisions  of  such  a  will,  a 
general  power  of  sale,  such  as  is  here  given,  will  prevent 
the  enforcement  of  the  summary  right  of  acreditor  to 
have  the  real  estate  applied  in  payment  of  debts,  can  best 
be  determined  by  resort  to  some  of  the  cases  showing  the 
principles  upon  which  the  decisions  in  those  cases  pro- 
ceeded. 

In  the  first  class  may  be  grouped  those  wherein  by 
the  will  the  real  estate  is  devised,  expressly  charged  with 
the  payment  of  debts.  There  the  Code  governs,  and 
would  prevent  the  creditors  enforcing  a  sale  of  the  real 
estate. 

Another  class,  directly  opposite,  is  where  the  estate 
is  devised,  and  no  intention  to  charge  the  debts  upon  the 
same  is  shown,  resort  may  be  had  to  the  real  estate. 
Thus,  in  Matter  of  McComb  (117  N.  F.,  378)  it  was  held 
that  a  discretionary  power  of  sale  of  real  estate  given  to 
executors  for  the  benefit  of  devisees,  with  a  direction  to 
apply  the  proceeds  to  their  use,  may  not  be  converted 
into  a  power  of  sale  to  pay  debts ;  that  the  doctrine  of 
equitable  conversion  is  not  applicable  to  such  a  case. 

Under  a  third  head  may  be  grouped  a  class  of  cases 
like  the  one  referred  to  by  the  learned  surrogate  {In  re 
Powers,  supra)  and  Erwin  v.  Loper  (43  N.  F.,  520),  where 
the  principle  has  been  applied  that  where  executors, 
under  power  of  sale  given  by  the  will,  sell  real  estate,  the 
avails  become  assets  in  their  hands  for  the  payment  of 
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debts  and  legacies,  and  to  be  accounted  for  the  same  as 
any  other  assets ;  the  residue,  after  payment  of  legacies 
and  debts,  belongs  to  the  devisees  to  whom  the  lands 
have  been  devised,  subject  to  the  executors*  power  of  sale. 

It  will  thus  be  seen  that  the  distinction  between  the 
cases  last  referred  to  and  the  class  of  chses  like  that  of 
McComb  is  due  to  the  fact  that  in  the  McComb  case  a  dis- 
cretionary power  of  sale  was  to  be  exercised  for  the  bene- 
fit of  devisees ;  whereas,  in  the  class  under  which  fall  the 
cases  of  Erwin  v.  Loper  and  In  re  Powers,  the  power  of 
sale  was  general  and  unrestricted,  being  given  for  the 
purposes  of  paying  off  incumbrances,  protecting  the  real 
estate,  or  more  equitably  or  conveniently  dividing  it,  and 
which  had  by  executors  been  exercised,  leaving  in  their 
hands  the  resultant  funds,  which,  in  the  course  of  admin- 
istration, could  be  applied  to  the  payment  of  debts.  In 
one  class  there  is  a  devise  of  real  estate  in  specific  par- 
cels ;  but  in  the  other  class,  where  the  real  estate  is  not 
specifically  "de vised,  and  a  general  unrestricted  power  of 
sale  is  given,  which  is  exercised,  and  the  property  sold, 
the  proceeds  arising  therefrom  are  applicable  to  the  pay- 
ment of  debts.  Under  the  latter  head  may  be  cited  the 
cases  referred  to  in  the  Matter  of  McComb  (117  N.  7.,  at 
p.  883),  as  follows  :  "  In  Glacius  v.  Fogel  (88  N.  7.,  444) 
the  entire  real  estate  was  devised  to  the  executors,  who 
were  to  divide  and  distribute  the  proceeds.  The  sales 
were  for  the  benefit  of  the  estate  and  of  its  purposes,  and 
not  for  the  sole  benefit  of  the  deviseea  In  Hood  v.  Hood 
(85  N.  Y.,  561)  the  real  estate  again  was  devised  to  the  ex- 
ecutors, in  trust;  to  sell  and  hold  and  distribute  the  pro- 
ceeds as  money.  *  *  *  *  In  Kinnier  v.  Rogers  (42 
N.  F.,  531)  the  court  added  that,  since  there  was  no  ground 
for  an  inference  that  the  testator  intended  to  appropriate 
his  land  to  the  payment  of  debts,  the  power  of  sale  could 
not  be  exercised  for  that  purpose." 

Although  here  the  real  estate  was  devised,  subject  to 
being  divested  by  the  exercise  of  the  discretionary  power 
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Tested  in  the  executors,  we  are  inclined  to  think  that,  had 
such  power  been  exercised  and  the  property  sold,  and 
had  the  executors,  in  answer  to  the  application  of  the 
creditor,  shown  that  they  held  the  proceeds  of  the  real  i 

estate  which  could  be  administered  upon  and  the  debts  I 

paid,  then  the  case  and  principle  would  be  covered  by  the  ; 

class  of  cases  to  which  reference  has  been  made  of  Erwin 
V.  Loper  and  In  re  Powers.  Here,  however,  assuming  that 
the  personal  property  and  the  proceeds  of  the  piece  of 
real  estate  sold  were  insufficient  to  pay  debts,  the  ques- 
tion is  thus  presented  whether  the  creditor  can  enforce 
the  sale  of  other  real  estate  by  proceedings  under  the 
statute. 

In  re  Juch's  Estate  (Li  re  Gantert,  SKpra),  this  court 
held  that,  where  the  power  of  sale  is  unlimited  and  un- 
restricted  to  any  particular  purpose,  and  is  broad  enough 
to  include  a  power  for  the  payment  of  debts,  and  there 
being  a  valid  power  of  sale  for  that  purpose,  the  proceed- 
ing cannot  be  maintained.  In  that  case,  decided  by  the 
court  of  appeals  November  29, 1892  (Law  Journal^  Nov. 
30, 1892),  it  was  said :  **  A  power  of  sale  to  pay  debts  suf- 
ficient to  defeat  the  creditor's  application  under  the  stat- 
ute must  be  one  the  exercise  of  which  is  imperative,  and 
not  simply  discretionary.  A  creditor  cannot  be  deprived 
of  his  statutory  remedy  unless  the  debtor  has,  by  his  tes- 
tamentary act,  provided  him  with  one  that  is  equally 
prompt  and  effective  in  its  operation."  And  again :  "  It 
is  conceded  that  he  is  entitled  to  the  relief  sought  unless 
the  testator's  real  property  is,  by  the  terms  of  the  will, 
subject  to  a  valid  power  of  sale  for  the  payment  of  debts." 
As  we  have  seen,  the  testator  in  his  will  here  makes  no 
mention  of  or  provision  for  his  debts  whatever,  and  as  to 
his  real  estate,  his  intention  was  that  it  should  be  kept 
by  his  executors  during  the  lifetime  of  his  wife,  she  to 
reside  in  a  portion  of  it,  and  that  the  income  should  be 
used  to  pay  for  the  support  of  his  family,  and  upon  the 
death  of  the  wife  that  the  real  estate  and  personal  prop- 
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ertj  should  go  to  his  children,  the  personal  property  as 
personal  property  and  the  real  estate  as  real  estate.  The 
power  of  sale  is  expressly  discretionary,  and  the  creditors 
conld  not,  for  their  benefit,  insist  npon  its  exercise. 

In  re  Juch,  the  decedent  in  his  will  directed  his  exec- 
utors to  pay  his  debts  and  funeral  expenses,  whereas  in 
this  case  we  find  no  reference  whatever  to  debts.  And  if 
importance  is  to  be  attached  to  such  a  provision  in  a  will, 
we  do  not  see  why  the  absence  of  such  a  provision  should 
not  be  equally  as  significant.  In  that  case  it  is  said :  ''  We 
cannot  regard  the  direction  to  the  executors  and  trustees 
to  pay  all  just  debts  as  an  idle  and  meaningless  formula. 
The  testator  well  knew  that  his  will  in  this  respect  could 
not  be  obeyed  without  a  sale  of  some  part  of  his  real 
estate ;  and  it  is  to  be  presumed  that  he  intended  to 
clothe  them  with  a  power  commensurate  with  the  duties 
imposed  upon  them.  The  real  and  personal  property  is 
blended  in  one  gift  to  the  executors  for  a  common  trust, 
in  which  all  the  beneficiaries  share  equally.  The  exercise 
of  a  general  and  unlimited  power  of  sale  is  imperative, 
and  may  be  compelled  in  favor  of  any  party  who  is  law- 
fully entitled,  under  the  provisions  of  the  will,  to  the  pro- 
ceeds of  the  real  property  when  sold.  A  creditor  whose 
debt  is  directed  to  be  paid  by  the  will  belongs  to  this 
class.  As  to  him  it  becomes  a  power  in  trust,  and  the 
court  decides  that  '  the  petitioner '  (a  creditor)  as  a  bene- 
ficiary of  the  power,  can  compel  its  execution,  and,  there- 
fore, that  he  has  no  right  to  the  summary  remedy  of  the 
Code." 

Applying  this  reasoning  to  the  right  of  the  petitioners 
here,  we  think  the  error  into  which  the  learned  surrogate 
has  fallen  is  in  formulating  the  question  for  determina- 
tion, and  in  not  noting  the  distinction  between  a  discre- 
tionary and  an  imperative  power  of  sale.  He  made  the 
right  of  a  creditor  to  a  sale  of  the  real  estate  under  the 
statute  to  depend  upon  the  question  whether  the  power 
of  sale  in  the  will  could  be  exercised  for  the  payment  of 


VOL.  XXIII.  135 


Estate  of  William  G.  Bell,  Deceased. 


debts.  We  think  the  more  correct  expression  to  be,  that 
the  question  for  determination  was  whether  there  is  a 
power  of  sale  in  the  will,  which  must  be  exercised  for  the 
payment  of  debts.  And  that,  therefore,  though  a  power 
of  sale  may  be  general  and  unrestricted,  which,  if  exer- 
cised,  might  render  the  proceeds  of  real  estate,  if  an  in- 
tention to  that  effect  could  be  reasonably  inferred  from 
the  will,  subject  to  be  applied  to  the  payment  of  debts  ; 
such  a  discretionary  power  of  sale,  unexercised,  and  in 
the  absence  of  any  provision  in  the  will  for  the  payment 
of  debts,  or  an  expression  of  intention  from  which  it 
could  be  inferred  that  the  real  estate  must  be  sold  for  the 
payment  thereof,  is  not  sufficient  to  prevent  creditors  for 
enforcing  payment  of  their  debt  by  compelling  a  sale  of 
the  real  estate,  where  all  the  jurisdictional  facts  are 
shown,  and  all  the  proceedings  have  been  regular  and  in 
accordance  with  the  Code,  as  was  concededly  the  position 
of  the  petitioners  here. 

We  think  that  this  view  is  sustained  by  the  Code, 
which  makes  provision  for  such  an  application,  except  in 
cases  where  the  decedent  has  provided  a  way  of  payment 
by  charging  the  debt  on  the  real  property,  or  by  giving 
his  executors  a  power  of  sale  for  the  payment  of  debts 
that  can  be  enforced.  This  is  but  saying  that  a  disposi- 
tion of  real  estate  in  the  summary  manner  provided  by 
the  Code  must  be  granted,  unless  the  creditor  is  provided 
with  another  method  of  enforcing  payment. 

Having  reached  the  conclusion  that  the  power  of  sale 
under  this  will  was  not  one  for  the  benefit  of  creditors  of 
the  estate,  or  one  which  they  could  have  enforced,  it  was 
a  proper  case  for  the  application  to  the  surrogate,  which 
could  only  be  denied  upon  a  showing  that  the  executors 
had  sold  the  real  estate,  and  were  in  funds  sufficient  to 
pay  the  debt. 

We  are  of  the  opinion,  therefore,  that  the  order  of  the 
surrogate  should  be  reversed,  with  costs,  with  leave  to 
the  executors  to  answer  over  with  a  view  of  showing  whe- 
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ther  the  proceeds  from  the  one  piece  of  property  sold 
would  leave  sufficient  assets  in  their  hands  out  of  which 
the  debt  could  be  paid,  in  which  event  the  application 
should  be  denied ;  otherwise,  granted. 

Van  Bbunt,  P.  J.  (concurring). — While  agreeing  in  the 
result  of  the  within  opinion,  I  do  not  concur  in  much  that 
is  contained  therein. 

The  learned  surrogate  says :  **  It  is  only  necessary  to 
consider  one  question,  viz.:  whether  there  is  a  power  of 
sale  in  the  will  which  could  be  exercised  for  the  payment 
of  debt."  It  seems  to  me  that  that  is  not  the  question, 
but  it  is,  Has  this  real  estate  been  devised  expressly  charged 
with  the  payment  of  debts,  not  charged  by  implication, 
or  by  operation  of  law,  but  eocpresdy  charged  ?  Such  is  the 
provision  of  section  2749  of  the  Code.  Unless  it  has  been 
so  expressly  charged,  this  section  gives  the  creditor  the 
right  to  maintain  this  proceeding.  In  the  case  at  bar  the 
will  contains  no  reference  to  debts,  no  direction  to  pay, 
hence,  although  there  may  be  a  legal  obligation  upon  the 
part  of  the  executors  to  pay,  there  is  no  charge  of  pay- 
ment expressed  in  the  will,  hence  the  debts  are  not  ex- 
pressly charged  with  the  payment  of  anything. 

In  re  Juch,  referred  to,  the  will  expressly  chained  the 
executors  with  payment  of  debts,  and  it  was  held  that  all 
the  assets  of  the  estate,  there  being  a  power  of  sale,  were 
charged  with  their  payment,  a  very  different  case  from 
the  one  at  bar. 

Babbett,  J.  (concurring). — I  concur,  upon  the  ground 
that  the  real  estate  was  not  charged  by  the  testator  with 
the  payment  of  debts,  and  that  the  power  of  sale  was  dis- 
cretionary, and  not  imperative. 
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CARET  d  (d.,  BB8PONDENT8,  V.  BROWNE,  Appellant. 

Supreme  Coxjbt,  Third  DEPinxicENT,  General  Term, 

Februart,  1893. 

§783. 

Judgment  by  default — when  opened — service  qf  copy  (f  proposed 

answer. 

Where,  upon  a  motion  to  open  judgment  taken  bj  de&nlt,  and  for 
leave  to  serve  an  answer,  it  was  shown  bj  affidavit  that  within 
a  short  time  after  the  service  of  the  summons  the  defendant 
was  taken  serionslj  ill«  and  remained  so  for  about  five  weeks, 
during  most  of  which  time  he  was  compelled  to  remain  in  a 
dark  room  because  of  some  disease  of  his  eyes;  that  while  in 
that  condition  he  lost  the  summons,  and  when  recovered,  wrote 
plaintifTs  attorney  for  a  copy  thereof,  but  received  no  response 
until  the  execution  issued  upon  a  judgment  taken  by  default  was 
presented  to  him  by  the  BheTiS—Beld,  that  the  defendant  had  so 
far  excused  his  default  as  to  entitle  him  to  be  let  in  to  defend 
the  action. 

Where,  upon  a  motion  to  open  judgment  taken  by  default,  and  for 
leave  to  serve  an  answer,  the  affidavit  shows  the  nature  of  the 
defence  and  the  good  fedth  of  the  party  in  asking  to  defend,  his 
apparent  default  should  be  opened,  notwithstanding  a  copy  of 
the  proposed  answer  was  not  served  with  the  motion  papers. 

While  the  granting  or  refusing  of  a  motion  to  set  aside  judgment  and 
permit  a  defendant,  against  whom  judgment  has  been  taken  by 
default,  to  answer,  is  to  a  great  extent  a  matter  of  judicial  dis- 
cretion to  be  exercised  by  the  special  term,  the  exercises  of  that 
discretion  in  the  favor  of  the  judgment  creditor  should  not  be 
without  regard  to  the  property  and  rights  of  the  party  who  has 
not  had  his  day  in  court,  and  who  excused  his  default 

(Decided,  February  15, 1893.) 

Appeal  bj  the  defendant  from  an  order  of  the  special 
term  denying  a  motion  made  by  him  to  open  a  judgment 
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taken  by  defaalt  against  him,  and  for  leave  to  serve  an 
answer. 

This  action  was  brought  by  Mary  Carey,  as  adminis- 
tratrix, and  Augnst  Stumpel,  as  administrator,  of  the 
property  of  Frank  Carey,  deceased,  to  recover  damages 
for  the  alleged  conversion  by  the  defendants  of  an  oil 
painting  entitled,  '^Tbe  Birth  of  Venus/'  the  title  to 
which,  it  is  alleged  by  the  plainti£fs,was  in  their  decedent 
at  the  time  of  his  death.  The  summons  was  duly  served 
upon  the  defendant,  and  he  failed  to  appear  or  answer, 
and  judgment  by  default  was  taken  against  him  for  the 
sum  of  1553.34  Thereafter  he  moved  to  open  the  default, 
setting  forth  in  his  moving,  papers  that  he  purchased  the 
picture  in  question  from  Stephen  M.  Carey,  brother  of 
the  plaintiffs*  decedent;  that  he  paid  $350  for  it,  and  that 
it  never  belonged  to  the  plaintiffs,  or  their  decedent. 

The  facts  appear  in  the  opinion. 

Foley  dt  Wingy  and  Magner  &  Hughes^  for  defendant, 
appellant. 

H.  Dunkd,  for  plaintiff,  respondent. 

Matham,  p.  J. — The  affidavits  on  this  motion  disclose 
that  the  defendant  was  served  with  a  summons  in  this 
action  without  a  complaint,  and  that  a  short  time  after 
such  service  he  was  taken  seriously  ill,  and  remained  in 
that  condition  for  about  five  weeks,  during  most  of  the 
time  compelled  to  remain  in  a  dark  room  by  reason  of 
some  disease  of  his  eyes;  that  while  in  that  condition 
he  lost  the  summons,  and  as  soon  as  he  was  sufficiently 
recovered  he  wrote  plaintiffs'  attorney  for  a  copy  of  the 
summons,  but  got  no  response  until  presented  by  the 
sheriff  with  an  execution  issued  upon  the  judgment  ob- 
tained by  default  in  the  action.  I  think  the  defendant 
so  far  excused  his  default  as  to  entitle  him  to  be  let  in  to 
defend  this  action  on  terms.  The  defendant,  in  his  affi- 
davit, states  facts  in  addition  to  the  affidavit  of  merits, 
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which  show  that  he  purchased  this  picture,  and  paid  for 
it,  of  the  person  in  whose  possession  it  was;  and  while 
on  a  trial  it  may  turn  out  that  the  person  of  whom  he 
purchased  it  was  not  the  true  owner,  and  had  not  the 
right  to  sell  the  same,  yet  I  think  he  should,  if  he  desire, 
have  the  opportunity  of  litigating  that  question,  and  that 
he  has  sufficiently  excused  his  default  to  entitle  him  to 
relief  under  section  783  of  the  Code  of  Civil  Procedure. 
On  the  whole  proof  on  this  motion  the  title  to  the  pic- 
ture in  controversy  is  by  no  means  free  from  doubt,  and 
while  the  granting  or  refusing  a  motion  to  set  aside  a 
judgment  is  to  a  great  extent  a  judicial  discretion,  to  be 
exercised  by  the  special  term,  the  exercise  of  that  dis- 
cretion in  favor  of  the  judgment  creditor  should  not  be 
without  due  regard  to  the  protection  of  the  rights  of  the 
party  who  had  not  had  his  day  in  court,  and  who  excuses 
his  default.  Fassett  v.  Tallmadge,  15  Abb.  Pr.,  206;  Bank 
V.  Giflford,  40  Barb.,  659;  Ellsworth  v.  Campbell,  31  Barb., 
134.  It  is  not  absolutely  necessary  to  serve  with  motion 
papers  to  open  a  default;  the  proposed  answer,  if  suffi- 
cient, appears  in  the  affidavit  to  show  the  nature  of  the 
defence,  and  the  court  can  see  the  good  faith  of  the  party 
in  asking  to  defend.  Palmer  v.  Van  Orden,  49  N.  Y.  Su- 
per. Ct,  89.  No  injustice  can  be  done  the  plaintiff  by 
allowing  the  judgment  to  stand,  and  at  the  same  time 
permitting  the  defendant  to  come  in  and  defend  on  such 
terms  as  will  indemnify  the  plaintiff  for  all  steps  taken 
by  her  after  the  default.  The  defendant  may  answer  in 
this  case  upon  payment  of  all  costs  and  disbursements 
after  defendant's  default,  which  are  included  in  the  judg- 
ment, and  $10  cost  of  this  motion  and  printing  disburse- 
ments and  serving  an  answer  herein,  within  twenty  days 
after  the  announcement  of  this  decision;  the  judgment 
already  entered  to  stand  as  security,  and  on  compliance 
with  above  conditions  the  order  of  special  term  appealed 
from  is  reversed. 


Putnam  and  Herrick,  JJ.,  concurred. 
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CARLING  V.  PpRCELL. 

New  York   Court  of  Common  Pleas,  General  Term, 

March,  1893. 

§§  1341,  3192. 

Appeal  to  the  Court  of  Common  Pleas  from  City  Court  qf  Neto  York — 

security. 

To  perfect  an  appeal  to  the  court  of  common  pleas  from  a  jadgment 
of  the  ciiy  court  of  New  York,  the  appellant  must  give  the  secu- 
rity which  was  required  to  be  given  on  appeal  from  an  inferior 
court  to  the  supreme  court  by  section  1341  of  the  Code  of  Ciyil 
Procedure,  as  it  was  originally  enacted,  which  is  the  same  se- 
curity as  is  required  to  perfect  an  appeal  to  the  court  of  ap- 
peals. 

It  is  a  rule  governing  the  interpretation  of  statutes,  that  statutes 
which  expressly  or  by  necessary  implication  adopt  another,  must 
be  deemed  to  have  incorporated  the  statute  adopted  ipsissimis 
verbis^  and  that  future  additions  to  or  modifications  on  the  lat- 
ter are  not  included  in  the  adoption  unless  a  contrary  intention 
is  Qlearly  manifested. 

At  the  time  of  the  enactment  of  section  8192  of  the  Code  of  Civil 
Procedure,  in  May,  1880,  providing  the  titles  first  and  third 
of  chapter  12  of  the  code  governed  appeals  taken  from  the 
city  court  of  New  York  to  the  court  of  common  pleas,  section 
1341,  contained  in  article  '*  third  "  of  said  chapter,  required 
the  giving  of  security  to  perfect  an  appeal  from  a  judgment,  and. 
therefore,  such  security  must  be  given  to  perfect  such  an  appeal, 
notwithstanding  section  1341  has  since  been  amended  so  as 
not  to  require  such  security,  since  there  is  nothing  in  the  amend- 
atory statute  which  indicates  an  intention  that  the  modification 
of  section  1341  shall  apply  to  section  3192. 

An  order  of  the  special  term  of  the  court  of  common  pleas  dismiss- 
ing an  appeal  to  that  court  from  a  judgment  of  the  city  court  of 
New  York  is  not  appealable,  since  it  does  not  affect  a  substantial 
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right,  the  appeal  dismissed  being  ineffeotnal  and  a  nullity  be- 
cause of  the  failure  to  give  security  to  perfect  it,  and  an  appeal 
from  such  an  order  should  be  dismissed. 
{Decided  March  14»  1893.) 

The  appeal  by  the  plaintiff  from  an  order  of  the  spe- 
cial term,  dismissing  an  appeal  taken  by  the  plaintiff 
from  a  judgment  of  the  general  term  of  the  city  court. 

The  facts  appear  in  the  opinion. 

Thomas  D.  FarreUf  for  plaintiff,  appellant. 

Edivard  W,  8.  Johnston  {Johnston  &  Johnston^  attorneys), 
for  defendant,  respondents. 

BiSGHOFF,  J. — ^Plaintiff  sought  to  appeal  to  this  court 
from  a  judgment  of  the  general  term  of  the  city  court  of 
New  York,  which  affirmed  a  judgment  for  defendant.  To 
that  end  he  served  his  notice  of  appeal,  but  did  not  give 
the  security  required  to  perfect  the  appeal  by  section 
1341  of  the  Code  of  Civil  Procedure  before  its  amend- 
ment by  chapter  450,  Laws  of  1890.  Defendant  there- 
upon, under  the  provisions  of  rule  11  of  the  special  rules, 
applied  to  this  court  at  special  term,  and  on  notice  to 
plaintiff,  for  an  order  dismissing  the  appeal.  This  order 
was  granted,  and  from  it  the  present  appeal  is  attempted 
to  be  taken. 

Section  1341  of  the  Code  of  Civil  Procedure,  as  orig- 
inally enacted  (see  chapter  431,  Laws  1876),  provided 
that  upon  an  appeal  to  the  supreme  court  from  an  infe- 
rior court  security  must  be  given  to  render  it  effectual, 
and  the  security  intended  is  the  same  as  provided  for  in 
case  of  an  appeal  to  the  court  of  appeals.  Code  Civil 
Proc.  §  1326;  Lane  v,  Humbert  {Com,  PL  N.  7.);  9  N.  Y. 
Supp,,  744.  Sections  3191-3194  regulate  appeals  from 
the  city  court  of  New  York  to  this  court,  and  section 
3192  declares  that  titles  1  and  3  of  chapter  12  of  act  of 
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1880,  c.  178  (comprising  sections  1293-1323, 1340-1345), 
shall  be  applicable  to  snch  appeals,  except  as  sections 
3193,  319^  may  otherwise  prescribe.  Bj  section  7,  ch. 
450,  Laws  1890,  section  1341  of  the  Code  of  Civil  Pro- 
cedure was  so  amended  as  to  dispense  with  security  to 
perfect  an  appeal  to  the  supreme  court  from  an  inferior 
court,  and  the  query  is,  whether  or  not  this  amendment 
applies  to  appeals  from  the  city  court  of  New  York  to 
this  court.  It  is  a  rule  which  governs  the  interpretation 
of  statutes  that  a  statute  which  expressly  or  by  neces- 
sary implication  adopts  another,  must  be  deemed  to  have 
incorporated  the  statute  adopted  ipnsaimis  verbis,  and 
that  future  additions  to,  or  modifications  of,  the  latter 
are  not  included  in  the  adoption,  unless  a  contrary  inten- 
tion is  clearly  manifested.  Suth.  St  Const.  §  257;  End. 
Interp.  St.,  p.  115,  §  85:  Knapp  v.  Brooklyn,  97  N.  Z, 
520;  In  re  Main  street,  etc.,  98  N.  F.,  454. 

Section  1341  of  the  Code  of  Civil  Procedure,  at  the 
time  of  the  enactment  of  section  3192  (May  6, 1880),  re- 
quired security  to  render  the  appeal  effectual,  and,  as  the 
last-mentioned  section  contains  nothing  from  which  an 
intention  to  include  future  additions  to,  or  modifications 
of,  section  1341  in  the  adoption,  is  inferable  or  appar- 
ent, the  rule  of  interpretation  referred  to  precludes  the 
application  of  the  amendment  which  dispenses  with  the 
security  to  appeals  from  the  city  court  of  New  York  to 
this  court.  Hence,  to  render  such  an  appeal  effectual, 
security  must  still  be  given.  Pursuant  to  the  provisions 
of  section  1347  of  the  Code  of  Civil  Procedure,  an  appeal 
to  the  general  term  of  a  superior  city  court,  of  which  this 
court  is  one  (section  3343,  subd.  1),  from  an  order  made 
at  special  term,  can  only  be  taken  when  the  order  (1) 
grants,  refuses,  continues  or  modifies  a  provisional  rem- 
edy; (2)  grants  or  refuses  a  new  trial;  (3)  involves  some 
part  of  the  merits;  (4)  affects  a  substantial  right;  (5)  in 
effect  determines  the  action  and  prevents  a  judgment 
from  which  an  appeal  might  be  taken;  or  (6)  determines 
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a  statutory  provisiou  to  be  unconstitutional.  Clearly,  the 
order  dismissing  the  appeal  is  not  among  the  cases  pro- 
vided for,  unless  it  may  be  successfully  claimed  that  it 
affects  a  substantial  right.  But  the  effect  of  the  omission 
to  give  the  required  security  was  to  render  the  appeal  in- 
effectualy  and  the  notice  of  appeal  to  this  court  a  nullity. 
Baymond  v.  Richmond,  76  N.  Z,  106;  Manufacturing  Co. 
V.  Thayer,  82  N.  T.,  610.  No  appeal  was  pending;  the 
order  dismissing  it  was  unnecessary;  no  right  whatever 
of  the  plaintiff  was  involved,  and  the  order  was  for  that 
reason  not  appealable. 

The    appeal    should,  therefore,  be  dismissed,  with 
costs. 


Dalt,  Ch.  J.,  and  Pbyob,  J.,  concurred. 


HECLA  CONSOLIDATED  GOLD  MINING  COM- 
PANT,  Respondent,  v.  O'NEILL,  Appellant. 

SUPBEME     COUBT,     FiBST    DePABTMENT,     GeNBBAL     TeBM, 

Febbuabt,  1893. 
§§  1010,  3262,  et  acq. 

Demurrer — eiiiry  of  judgment  after  dtfauU  in  amending,  ob  permitted 
by  interrogatory  judgment — equitable  action — taxation  qf  costs. 

Where,  in  an  equitable  action,  a  demnrrer  to  the  defendant's  answer 
was  sustained,  and  an  order  and  interrogatory  judgment  were 
dvlj  entered,  directing  the  entry  of  final  judgment  for  the  re- 
lief demanded  in  the  complaint,  with  oosts,  unless  the  defend- 
ant serve  an  amended  answer  and  pay  certain  costs,  the  plaintiff 
may,  withont  any  farther  application  to,  or  direction  from,  the 
conrt,  npon  the  defendant's  failure  to  pay  such  costs,  and  an- 
swer as  so  permitted,  enter  final  judgment    There  was  a  snffi- 
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cient  application  to  the  oonrt  for  judgment  npon  the  trial  of 
the  demurrer. 

Where  costs  are  inserted  in  a  judgment  without  taxation;  it  is  sim- 
ply an  irregularity  upon  the  part  of  the  clerk,  which  must  be 
corrected  upon  motion,  and  the  objection  cannot  be  taken  upon 
api>eal  from  the  final  judgment. 

{Decided  February  17,  1893.) 

Appeal  by  the  defendant  from  the  final  judgment  sus- 
taining a  demurrer  to  his  answer,  with  costs. 

Van  Brunt,  P.  J. — This  action  was  commenced  to  pro- 
cure equitable  relief  against  the  defendant.  A  demurrer 
was  interposed  to  the  defendant's  answer,  which  was  duly 
sustained,  and  an  order  and  interlocutory  judgment  were 
duly  entered,  directing  the  entry  of  final  judgment  for 
the  relief  demanded  in  the  complaint,  with  costs,  unless 
the  defendant  should  serve  an  amended  answer  and  pay 
certain  costs  within  ten  days.  The  defendant  appeaJed 
from  the  interlocutory  judgment  so  entered  to  the  gen- 
eral term,  and  subsequently,  the  defendant  having  failed 
to  serve  an  amended  answer,  or  pay  the  costs,  or  stay  the 
plaintiff  pending  his  appeal  from  the  interlocutory  judg- 
ment, a  final  judgment  was  entered  for  the  relief  demanded 
in  the  complaint,  and  from  this  final  judgment  this  appeal 
was  taken. 

The  grounds  which  are  presented  upon  this  appeal 
are — First,  that  the  clerk  had  no  jurisdiction  to  enter  a 
judgment  without  an  application  having  first  been  made 
to  the  court ;  and,  second,  that  the  costs  which  were  in- 
serted in  the  final  judgment  were  not  taxed  or  adjusted 
by  the  clerk  in  any  way,  as  required  by  the  provisions  of 
the  Code.  It  is  urged  that,  this  being  an  equitable  ac- 
tion, and  not  one  on  contract,  the  plaintiff  was  not  en- 
titled, as  of  course,  to  final  judgment,  without  the  direc- 
tion of  the  court  for  such  judgment  against  the  defendant 
upon  an  alleged  default ;  and  it  is  claimed  that  there 
was  in  fact  no  such  direction ;  and,  further,  that  there 
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was  no  direction  that  the  plaintiff  was  entitled  to  costs. 
Upon  an  examination  of  the  record,  it  will  appear  that 
these  points  are  manifestly  not  well  taken.  Upon  the 
trial  of  the  demurrer,  there  was  an  application  for  judg- 
ment, because  of  the  insufficiency  of  the  answer ;  and  the 
court,  having  held  the  answer  to  be  insufficient,  by  sus- 
taining the  demurrer,  directed  an  interlocutory  judgment 
by  which  the  demurrer  was  sustained,  with  leave  to  amend 
upon  terms,  and,  in  default  of  such  amendment,  directed 
judgment  to  be  entered  for  the  relief  demanded  in  the 
complaint,  with  costs  as  taxed.  This  seems  to  have  been 
a  compliance  with  the  provisions  of  the  Code  regulating 
the  practice  in  cases  of  this  description. 

The  point  as  to  the  taxation  of  costs  cannot  be  raised 
upon  appeal  from  the  final  judgment,  for  the  simple  reason 
that  the  proceedings  upon  the  taxation  of  costs  formed 
no  part  of  the  judgment  roll;  and,  if  the  costs  were  in- 
serted without  taxation,  it  was  simply  an  irregularity 
upon  the  part  of  the  clerk,  which  must  be  corrected  upon 
motion.  There  would  seem,  therefore,  to  be  nothing 
raised  upon  this  appeal  which  in  any  way  interferes  with 
the  validity  of  the  final  judgment  as  entered.  The  judg- 
ment should  be  affirmed,  with  costs. 

0*Bbien  and  Follett,  JJ.,  concurred. 

*  In  22  JV;  F.  Civ,  Pro.,  p.  425,  will  be  found  a  copy  of  the  find- 
ings in  Thompson  v.  Stanley,  which  Mr.  Justice  Andrews,  sitting  at 
Bi)ecial  term  of  the  supreme  court  in  New  Tork  county,  held  in  that 
case  to  be  in  proper  form  (see  22  N,  Y,  Civ,  Pro,,  421).  He  says  in 
his  opinion  in  that  case  that  the  decision  filed  on  the  trial  of  a  de- 
murrer should  direct  the  final  or  interlocutory  judgment  to  be  en- 
tered, but  should  not  direct  both.  This  is  not  so  since  the  amendment 
of  section  1021  of  the  Code  of  Civil  Procedure  by  Laws  of  1879. 
chap.  542.    That  section,  before  the  amendment,  read  as  follows  : 

"{1021.  The  decision  of  the  court,  or  the  report  of  a  referee, 
upon  the  trial  of  a  demurrer,  must  direct  the  judgment  to  be  entered 
thereupon,  or  other  disposition  of  the  cause,  as  prescribed  in  section 
1018  of  this  act' 

Vol.  XXIII.-IO. 
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BRASSINGTON,  Respondent,  v.  ROHRS,  Ixfle/lded 

WITH  NYLIN,  Appellant. 

New  Yobk  Coxjbt  of  Common  Pleas,  General  Tebx, 

April,  1893. 

§§  538,  542,  779,  3232,  3333. 

JSotice  of  trial-defect  o/*  right  to  serve  demurrer  to  <m9wer,  or  move  for 
judgment  on  sham  answer — irUertocutory  judgment  on  demurrer. 


A  plaintiff  in  an  action  may  disregard  a  notice  of  trial  served  by 
himself,  and  one  served  by  the  defendant,  and  demur  to  the  lat- 
ter's  answer,  if  snch  demnirer  is  served  in  time.  The  notices  of 
brial  mnst  be  deemed  to  have  been  given  and  received  in  sub- 
jection to  the  exercise  of  such  a  right. 

Clifton  V,  Brown  (2  K  Y,  Civ,  Pro.,  44)  ;  Duycinck  v,  N.  Y.  EL  B. 
B.  Co.  (5  Id.,  22)  foUowed. 

The  right  to  make  a  motion  to  strike  out  an  answer  as  sham  is  un- 
affected by  a  notice  of  trial  given  or  received  before  the  expira- 
tion of  the  time  limited  for  the  exercise  of  the  right. 

The  fact  that  new  matter,  set  up  in  an  answer  as  a  **  further  defense," 
is  not  stated  to  be  a  separate  defense,  and  is  not  separately  num- 
bered, is  no  reason  for  overruling  a  demurrer  thereto. 

An  allegation  in  an  answer  to  the  complaint  in  an  action  on  a  note, 
that  the  note  was  given  to  the  payee  named  therein  for  accom- 
modation only,  and  without  consideration,  is  new  matter,  and 
may  be  demurred  to. 

The  amendment  made  it  read  as  follows,  the  new  matter  being 
indicated  by  italics : 

"{  1021.  The  decision  of  the  court,  or  the  report  of  a  referee, 
upon  the  trial  of  a  demurrer,  must  direct  the  final  or  interlttcutory 
judgment  to  be  entered  thereupon.  Where  it  directs  an  interlocutory 
judgmeiity  with  leave  to  the  party  in  fault  to  plead  anew  or  amend,  or 
permitting  the  action  to  be  divided  into  two  or  more  actions,  and  no  other 
issue  remains  tn  he  disposed  of  it  may  also  direct  the  final  judgment  to 
he  entei'ed  if  tlie  party  i7i  fault  fails  to  comply  with  any  of  the  diredionM 
given  or  teiins  imposed.*' 
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An  answer  denying  that  the  payee  in  a  note  transferred  it  to  the 
plaintiff  in  the  action,  and  alleging  that  such  payee  is  still  the 
holder  of  it,  is  properly  stricken  out  as  sham,  npon  the  payee's 
affidavit  that  he  transferred  it  to  the  plaintiff  for  valne. 

A  denial  in  aa  answer  in  an  action  on  a  note,  that  the  plaintiff  is  the 
"holder  of  the  note  for  value,*'  does  not  deny  that  he  is  the 
owner  of  it,  and  does  not  pat  in  issne  any  material  allegation  of 
the  complaint 

An  interlocutory  judgment,  sustaining  a  demurrer  to  a  part  of  an 
answer,  may  properly  award  costs  to  the  successful  party,  and 
provide  for  execution  for  the  collection  thereof. 

{Decided  April,  1898.) 

Appeal  by  defendant  from  interlocatory  judgment, 
sustaining  demurrer  to  part  of  his  answer;  from  an  order 
denying  motion  to  set  aside  such  judgment,  and  from  an 
order  for  judgment  on  answer  as  frivolous,  made  after 
part  of  it  had  been  held  insufficient  on  demurrer. 

Tbe  opinion  states  the  facts. 

Henry  Wehle,  for  defendant,  appellant. 

Charles  L  Hardy,  for  plaintiff,  respondent. 

J.  F.  Daly,  C.  J. — The  defendant's  principal  grieyanoe 
seems  to  be  that  after  both  parties  had  noticed  the  cause 
for  trial  upon  the  answer  served,  the  plain  tiff  disregarded 
such  notice  on  his  own  part  as  well  as  his  adversary's, 
and  proceeded  to  demur  to  one  portion  of  the  answer, 
and,  after  obtaining  judgment  in  his  own  favor  as  to  that, 
moved  to  strike  out  the  rest  of  the  answer  as  sham,  and 
so  disposed  of  the  whole  defense  before  the  term  for 
which  the  case  was  originally  noticed. 

It  seems  to  be  clear,  under  the  authorities,  that  the 
plaintiff  might  disregard  his  own  notice  of  trial  and  his 
adversary's,  and  demur  to  the  latter's  answer,  if  such  de- 
murrer were  served  in  time.    It  has  been  held  that  the 
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plaintiff  might  serve  an  amended  complaint  within  the 
time  allowed  for  amendment,  of  course  notwithstanding 
that  he  and  his  adversary  had  exchanged  notices  of  trial 
upon  a  demurrer  to  the  original  complaint  (Clifton  v. 
Brown,  2  Civ.  Fro.,  44,  gen.  term,  first  dep't),  and  that 
the  defendant  might  serve  an  amended  answer  within  the 
time  allowed  by  law,  notwithstanding  both  parties  had 
noticed  for  trial  the  issues  raised  by  the  first  answer 
(Duycinck  v.  N.  T.  El.  R.  R  Co..  6  N.  Z  Civ.  Fro.,  22 
N.  Y.  supreme  court,  general  term). 

There  is  absolutely  no  difference  in  principle  between 
these  cases  and  the  one  before  us.  Here  the  plaintiff  de- 
murred to  the  answer  within  the  time  allowed  by  law, 
and  the  notices  of  trial  must  be  deemed  to  have  been 
given  and  received  in  subjection  to  the  exercise  of  such 
a  right  as  well  as  the  right  to  amend.  The  same  reason- 
ing upholds  the  practice  of  the  plaintiff  in  moving  to 
strike  out  the  remaining  portion  of  the  answer  as  sham. 
The  right  to  make  such  a  motion  must  be  deemed  to  be 
unaffected  by  a  notice  of  trial  given  or  received  before 
the  expiration  of  the  time  limited  for  the  exercise  of  the 
right.  The  city  court  was,  therefore,  justified  in  disre- 
garding the  objections  to  proceeding  upon  the  demurrer 
or  upon  the  motion,  such  objections  being  founded  solely 
upon  the  prior  notice  of  trial. 

The  plaintiff's  demurrer  to  the  second  defense  con- 
tained in  the  answer,  was  properly  sustained.  The  de- 
fendant's contention  is,  that  the  matter  demurred  to  did 
not  constitute  a  separate  defense.  But  the  matter  is  de- 
scribed in  the  answer  as  a  ''further  defense,"  and  the  fact 
that  the  defendant  has  not  separately  numbered  it  is  not 
controlling  upon  his  adversary.  His  failure  to  comply 
with  the  code  in  that  respect  cannot  be  urged  in  his  own 
favor.  While  the  words,  **  for  a  further  defense,"  are  not 
controlling  where  the  matter  it  precedes  is  not  in  fact  a 
separate  defense  (Thompson  v.  Kearney,  12  St.  Rep.,  682), 
yet  here  there  can  be  no  doubt  of  the  subject.    The  first 
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defense  is  a  denial  that  the  plaintiff  is  the  holder  of  the 
note  for  Talue,  and  an  averment  that  the  defendant  Nylin 
is  still  the  owner  thereof.  The  second  defense  is,  that 
the  note  was  given  to  Nylin  for  accommodation  only,  with- 
out consideration.  The  latter  is  new  matter  set  up  as  a 
defense,  and  is  wholly  separate  from  the  denial  in  the 
first  paragraph.  As  the  appellant  does  not  attempt,  in 
his  brief  on  this  appeal,  to  argue  that  the  matter  de- 
murred to  constitutes  a  defense,  it  is  not  necessary  to 
discuss  that  question.  He  puts  his  sole  objection  to  the 
judgment  on  the  ground  that  the  matter  demurred  to  did 
not  attempt  to  set  up  a  separate  defense.  But  in  this  we 
cannot  agree  with  him. 

After  the  judgment  upon  the  demurrer  had  disposed 
of  part  of  the  answer,  the  remainder,  which  denied  that 
the  plaintiff  is  the  holder  of  the  note  for  value,  and 
averred  that  defendant  Nylin  was  still  the  owner  thereof 
was  struck  out  as  sham,  upon  the  affidavit  of  defendant 
Nylin,  in  which  he  deposes  that  he  did,  for  value  received 
by  him,  before  the  maturity  of  the  note,  indorse  and 
transfer  it  to  the  plaintiff;  that  the  note  was  not  made 
for  accommodation,  but  given  to  him  by  defendant  Sohrs, 
in  payment  of  an  indebtedness  incurred  for  work  in  stair- 
building,  which  he  had  done  for  defendant,  Bohrs,  on 
buildings  on  Madison  avenue;  that  the  deponent  was  in- 
debted to  plaintiff  for  materials  supplied  him  in  building 
the  aforesaid  work  for  Bohrs,  and  also  received  some  cash 
at  the  time  of  indorsing  and  delivering  the  note.  It  there- 
fore appears  that  this  defendant's  answer  set  up  matter 
which  he  did  not,  and  could  not,  know  to  be  true  at  the  time 
that  the  answer  was  interposed,  viz.,  that  the  endorser 
Nylin  was  still  the  owner  of  the  note.  The  denial  that 
the  plaintiff  was  the  *'  holder  of  the  note  for  value  "  does 
not  deny  that  the  plaintiff  was  the  owner  of  the  note,  and 
therefore  does  not  put  in  issue  any  material  allegation  of 
the  complaint  The  affirmative  allegation  that  Nylin  is 
still  the  owner  of  the  note  is  conclusively  disproved  by 
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Nylin's  affidavit,  to  which  the  defendant,  Rohrs,  made  no 
reply. 

After  the  entry  of  the  interlocutory  jadgment  for  costs 
upon  the  demurrer,  the  defendant  moved  to  set  the  same 
aside  on  the  ground  that  it  was  unauthorized.  No  irreg- 
ularity was  stated  in  the  order  to  show  cause,  but  the 
affidavit  complained  that  the  final  judgment  for  costs  had 
been  entered,  which  was  claimed  to  be  irregular.  The 
motion  was  denied.  The  judgment  as  entered  expressly 
provides  that  it  is  an  interlocutory  judgment,  and  not  a 
final  one.  Had  it  been  a  final  judgment  it  would  have 
provided  for  the  recovery  of  the  demand  in  the  com- 
plaint. The  objection  seems  to  be  that  the  costs  were 
taxed  and  included  in  this  interlocutory  judgment,  but 
this  is  exactly  what  the  code  allows  (sec.  3232;  Adams  t'. 
Wood,  60  How.  Pr.f  288).  The  interlocutory  judgment 
provides  for  execution  for  the  collection  of  the  costs. 
This  also  is  authorized  (Code,  sec.  3233,  779). 

The  judgment  and  orders  appealed  from  must  be  af- 
firmed, with  costs. 

BiBOHOFF  and  Pbyob,  JJ.,  concurred. 


8QXJIEE,  Ebspondent,  V.  McDONALD  e<  oZ.,  Appellants. 

New  Yobe   Coubt  of  Common  Pleas,   Oenebal  Term, 

Febbuabt,  1893. 

§559. 

Undertaking  to  procure  order  of  arrest — liahility  of  sureties. 

Where  an  order  of  arrest  has  been  vacated  on  motion  on  the  merits 
and  the  time  to  appeal  from  the  order  vacating  it  has  expired, 
the  person  arrested  thereunder  may  maintain  an  action  on  the 
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nndertaldng  given  to  proeoie  the  order  of  arrest  to  recover 
damages  for  the  arrest,  notwithstanding  the  action  in  which  it 
was  issued  is  upon  a  canse  of  action  identical  with  the  ground 
of  arrest,  and  has  not  jet  been  tried  and  determined. 

Schnyler  v.  Englert  (10  Dri/y,  463);  Bothwell  v.  Paine  (9  J^T.  F.  Cfiv. 
Pro.,  128),  distinguished. 

{Decided,  February  6, 18d3.) 

Appeal  by  defendants  from  a  judgment  entered  in 
favor  of  the  plaintiff  upon  a  verdict  rendered  by  direction 
of  the  court 

The  opinion  states  the  &cts. 

T.  D.  Kenneson  (Kermesonj  Crain  dk  AUing^  attorneys),  for 
defendant,  appellants. 

William  R.  Wilder  {RvddjHunt  &  JTiWer,  attorneys), for 
plaintiff,  respondent 

BiSGHOFFy  J. — Plaintiff  sued  upon  an  undertaking  given 
to  obtain  an  order  for  his  arrest  in  an  action  by  one  Ho- 
mer Lee,  pending  in  the  supreme  court,  to  recover  dam- 
ages for  the  alleged  conversion  of  personal  property, 
which  was  to  the  effect  required  by  section  669  of  the 
Code  of  Civil  Procedure,  that  *'  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest," 
not  exceeding  the  amount  specified,  '*  if  the  defendant  re- 
covers judgment,  or  if  it  is  finally  decided  that  the  plain- 
tiff was  not  entitled  to  the  order  of  arrest"  At  the  time 
of  the  commencement  of  this  action  the  supreme  court 
action  remained  undetermined,  but  the  order  of  arrest 
therein  had,  on  motion,  been  duly  vacated  and  set  aside 
on  the  merits,  and  an  order  to  that  effect  entered,  which, 
by  expiration  of  the  time  limited  for  appeal  therefrom, 
had  become  final.  Appellants'  only  contention  against 
the  validity  of  the  judgment  appealed  from  is  that  the 
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action  on  the  undertaking  was  prematurely  brought  be- 
cause no  final  decision  had  been  had  that  plaintiff  in  the 
supreme  court  action  was  not  entitled  to  the  order  of 
arrest  therein  invoked,  and  that  his  right  to  the  order  of 
arrest  may  yet  be  determined  if  the  last-mentioned  action 
should  eventuate  in  a  judgmert  in  plaintiff's  favor,  since 
the  cause  for  arrest  arises  under  section  650  of  the  Code 
of  Civil  Procedure,  and  is  identical  with  the  cause  of 
action. 

This  contention,  however,  disregards  the  clear  import 
of  the  language  of  the  undertaking.  It  is  not  that  the 
plaintiff  therein  named  will  pay  if  it  is  finally  decided 
that  he  was  not  entitled  to  an  order  of  arrest,  but  that  he 
will  pay  if  it  is  finally  decided  that  he  was  not  entitled  to 
the  order  of  arrest.  Which  order  of  arrest  ?  Plainly,  the 
one  invoked,  and  with  immediate  reference  to  which  the 
undertaking  was  given.  This  was  vacated  on  the  merits, 
and  cannot  be  reinstated  by  an  eventual  judgment  for 
plaintiff  in  the  same  action,  though  such  a  result  would 
determine  that  plaintiff  was  entitled  to  an  order  of  arrest. 
There  can,  of  necessity,  therefore,  be  no  distinction  con- 
cerning the  finality  of  the  decision  that  plaintiff  was  not 
entitled  to  the  order  ef  arrest,  between  orders  vacating  an 
order  of  arrest  on  the  merits,  the  time  to  appeal  from 
which  has  lapsed,  because  in  the  one  instance  the  cause 
for  arrest  was  collateral  to  the  cause  of  action,  and  in  the 
other  it  was  identical  therewith.  Code  of  Civil  Proced- 
ure, sections  549,  550. 

Nor  has  the  question  under  discussion  been  deter- 
mined at  variance  with  the  views  above  expressed  in  the 
cases  cited  on  appellants'  behalf.  Schuyler  v.  Englert, 
10  Daly,  463,  and  Rothwell  v.  Paine,  9  Civ.  Pro.,  128.  In 
neither  was  the  question  before  the  court  for  review. 
Both  were  apparently  cases  wherein  the  cause  for  arrest 
was  collateral  to  the  cause  of  action,  the  former  actually 
and  the  latter  constructively  so;  and  whatever  the  court 
may  have  said  in  its  opinions  concerning  cases  wherein 
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the  canse  for  arrest  and  the  cause  of  action  were  identical 
was  dida  merely,  and  without  the  force  of  decision. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Dalt,  Oh.  J.,  and  Pbtob,  J.,  concurred. 


OOLUNS  V.  JEWELL,  Bespokdent,  Oollins  as  Execu- 
tor, ETC ,  Appellant. 

SuPEBioB  Ooxjbt  op  THE  CnY  OP  New    Yobk,  General 

Terk,  April,  1893. 

§  757. 

Order  granting  motion  to  revive  action  whick  survives  upon  (he  death  of 

sole  plaintiff  should  he  granted  in  the  discr^ion  of  the 

court  when  certain  facts  are  shown. 

The  fact  that  a  oaiuie  of  action  may  seem  nnmeriioiiouB  and  has  been 
delayed  many  years  prior  to  the  death  of  the  plaintiff,  cannot  be 
considered  upon  a  motion  by  the  executor  of  the  plaintiff's  estate 
to  revive  and  oontinae  the  action  made  after  the  plaintiff's  death, 
and  where  the  delay  of  the  executor  in  making  the  motion  has 
not  been  great  and  has  not  been  shown  to  have  been  injurious  to 
the  defendant»and  the  executor  should  not  be  required  to  give  se- 
curity for  costs  as  a  condition  for  granting  the  application. 

(Derided  Apnl,  1898.) 

Appear  by  John  Oollins  as  executor  of  the  estate  of 
Maria  Oollins,  deceased,  from  an  order  that  this  action 
brought  by  her  be  continued  in  his  name  unless  within 
ten  days  he  deposit  $250  or  give  an  undertaking  in  that 
amount  as  security  for  the  defendant's  costs. 
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The  facts  are  stated  in  the  opinion. 
A.  M.  Card^  for  John  Collins  asexecntor,  eta,  appellant. 
Thomas  E.  Stetvard,  for  defendant,  respondent. 

Sedgwick,  J. — ^The  cause  of  action  stated  in  the  com- 
plaint has  survived  the  death  of  the  plainti£El  It  is  not 
an  equitable  action.  It  is  one  at  common  law.  Whether 
motions  of  this  kind  must  be  granted  rests  in  the  discre- 
tion of  the  court,  when  certain  facts  are  shown.  The  facts 
of  this  case  do  not  justify  the  denial  of  the  motion.  That 
the  cause  of  action  may  seem  unmeritorious  is  not  of 
weight  on  the  motion.  That  is  to  be  determined  by  a 
triaL  That  the  action  has  been  for  many  years  delayed 
to  the  time  of  the  death  of  plaintiff,  on  Jan.  7, 1892, 
cannot  be  considered.  The  defendant  could,  if  the  delay 
were  not  justified,  have  procured  a  dismissal  of  the  action. 
No  effects  from  this  delay  could  reach  the  executor.  The 
delay  of  the  executor  is  not  great,  and  has  not  been  shown 
to  be  injurious  to  defendant.  This  being  the  case,  I  do 
not  think  the  application  should  have  been  denied,  ex- 
cept upon  condition  of  security  for  costs.  No  reasons 
having  been  shown  why  the  executor  should  not  be 
allowed  to  continue  the  action,  a  condition  of  his  doing 
so  should  not  have  been  imposed. 

Order  reversed,  and  motion  below  granted,  with  costs 
of  appeals. 

Feeedhan  and  Mo  Adam,  JJ.,  concurred* 
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LEONABD  V.  THE  GEEMANIA  FIBE  INSUBANCE 

COMPANY. 

New  Yobe   Coxtbt   of  Common   Pleas,  Speoial  Term, 

Febbuabt,  1893. 

§1002. 

New  trial — when  not  granted  on  the  ground  cf  surprise. 

No  matter  how  absolnte  the  enrprise  of  a  party,  nor  how  exempt  he 
may  be  from  fault,  the  granting  of  a  new  trial  beoanse  of  sur- 
prise depends  upon  the  oireumstanoes  of  the  case,  and  the  in- 
terests of  substantial  justice. 

Where,  when  a  case  was  called  for  trial  the  plaintiff,  although  a  ma- 
terial witness,  was  absent,  answered  ready  and  proceeded  to 
trial  expecting  that  his  witness  would  be  present  before  the 
plaintiff's  case  was  closed,  and  the  complaint  was  dismissed  be- 
cause of  lack  of  proof  of  a  material  fact  which  the  absent  witness 
was  to  have  established  —  Held,  that  a  new  trial  should  not  be 
granted  because  of  surprise;  that  the  plaintiff  took  the  chances 
of  the  witness's  arrival  and  must  abide  the  result  of  her  improT- 
ident  experiment 

Cahill  V.  Hilton  (81  Bun,  114),  distinguished;  Oakley  v.  Sear  (7  Robt, 
111),  followed. 

(Decided  February,  1893.) 

Motion  by  the  plaintiff  for  a  new  trial  on  the  ground 
that  she  was  surprised  by  the  absence  of  the  witness. 

The  facts  are  stated  in  the  opinion. 

Pbiob,  J. — The  method  of  this  application  is  anoma- 
lous. Instead  of  moving  on  a  case,  the  plaintiff  presents 
an  affidavit  only,  and  that  fails  to  communicate  any  in- 
formation respecting  the  merits  of  the  action  as  disclosed 
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on  the  trial  *  No  matter  how  absolute  the  surprise  of  a 
party,  nor  how  exempt  he  may  be  from  fault,  still  the 
granting  a  new  trial  depends  upon  the  circumstances  of 
the  case  and  the  interests  of  substantial  justice  (Tyler  v. 
Hornbeck,  48  Barb.^  197,  199;  Williams  v.  Montgomery, 
60  ^.  Z,  648).  How,  upon  the  meagre  matter  before  me, 
can  I  say  that  justice  will  be  promoted  by  according  the 
plaintiff  another  trial? 

But,  indeed,  she  exhibits  no  such  surprise  as  the  law 
recognizes  to  be  a  sufficient  ground  for  relief.  She  had 
notified  the  witness  and  he  had  been  in  court;  but  he 
failed  to  appear  the  day  of  the  trial.  Nevertheless,  the 
plaintiff  requested  no  postponement  on  account  of  his 
absence,  but  proceeded  with  the  trial,  **  expecting  he 
would  be  present  before  the  plaintiffs  case  would  be  all 
presented  to  the  court  and  jury.'*  For  lack  of  proof  of  a 
material  fact,  which  the  absent  witness  was  to  establish, 
defendant  moved  to  dismiss  the  complaint;  thereupon 
plaintiff  suggested  the  withdrawal  of  a  juror,  but  the 
court  refused  and  dismissed  the  action.  Thus,  the  plain- 
tiff took  the  chance  of  the  witness's  arrival,  and  she  must 
abide  the  result  of  her  improvident  experiment.  So  are 
all  the  cases  (Gawthrop  v,  Leary,  9  Daly,  363,  354;  Mes- 
senger V.  Bank,  6  Daly,  190,  200).  In  Cahill  v.  Hilton  (31 
Hun^  114),  a  motion  for  an  adjournment  was  seasonably 
made. 

In  Oakley  v.  Sears  (7  Bobt.y  111,  113),  the  court  said 
that  a  plaintiff  is  not  remediless,  because,  in  case  of  sur- 
prise, he  can  submit  to  a  non-suit  Here,  as  the  complaint 
was  dismissed,  the  plaintiff  may  sue  again. 

Except  in  total  disregard  of  the  established  rule  and  of 
all  precedents,  I  cannot  grant  this  motion. 

Motion  denied,  but  without  costs. 

*  See  88  to  necessity  of  making  oaae  for  the  purpose  of  such  a 
motion,  (hde  Civ,  Pro,,  {  998. 
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DINAN,  Appellant,  v.  CONEYS  and  Anotheb, 

Be8P0ND£NTS. 
SuPBElfE     COXTBT,    SeOOND    DEPARTMENT,    GENERAL    TeRM, 

February,  1893. 
§§  500,  601. 

Coitnterdaim — when  may  be  interposed  in  action  /or  ^ectmeTU—judg^ 

ment. 

In  an  action  by  a  devisee  of  real  property  to  recover  possession 
thereof,  the  defendant  may  cotinterclaim  a  legacy  given  her  by 
the  same  will,  and  made  thereby  a  charge  upon  the  land,  and  the 
cotinterclaim  being  established,  the  judgment  shonld  appoint  a 
referee  to  sell  the  land,  and  ont  of  the  proceeds  to  pay  the  legacy, 
and  pay  over  the  remainder  to  the  plaintiff.  (Dtkmak,  J. ,  dissent- 
ing— Held,  that  the  devise  conld  not  be  set  up  as  a  coonterclaim. 
because  it  did  not  tend  to  reduce  plaintiff's  recovery,  and  also 
because,  the  plaintiff  never  having  promised  to  pay  it,  it  was  not 
a  claim  against  him,  but  merely  a  charge  on  the  land.) 

(Decided  February  13,  1893.) 

Appeal  by  plaintiff  from  so  much  of  a  judgment  in  an 
action  adjudging  him  entitled  to  the  possession  of  certain 
real  property,  as  awarded  a  money  judgment  for  a  devise 
charged  thereon  against  him,  and  to  the  defendant,  Han- 
nah Coneys. 

The  opinion  states  the  facts. 

Snider  dt  Hopper,  for  plaintiff,  appellant. 

A.  &  A,  X  Fallon,  for  defendants,  respondents. 

Barnard,  P.  J. — ^Daniel  B.  Dinan  devised  a  parcel  of 
real  estate,  situate  in  Bockland  county,  to  his  son,  the 
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plaintiff.  He  gave  the  sum  of  $300  to  the  defendant, 
Hannah  Coneys,  and  made  the  same  a  charge  on  the  land. 
The  defendants  have  occupied  the  land  since  the  testator's 
death  in  1883.  The  plaintiff  seeks  to  recover  possession 
of  the  land.  The  defendant,  Wm.  Coneys,  avers  that  he 
has  a  claim  for  repairs  made  at  plaintiff's  request.  The 
defendant,  Hannah  Coneys,  sets  np  the  bequest  and  its 
charge  upon  the  land,  and  asks  judgment  for  its  recovery 
of  the  plaintiff.  The  claim  for  repairs  was  rejected  on 
the  trial.  No  proof  was  given  to  show  the  payment  of  the 
1300,  or  of  any  part  of  it.  The  referee  gave  judgment  for 
the  recovery  of  the  land  by  the  plaintiff,  and  for  a  judg- 
ment for  the  bequest,  with  interest,  in  favor  of  Hannah 
Coneys  against  the  plaintiff. 

By  section  501  of  the  Code,  a  defendant  may  set  up  a 
cause  of  action  connected  with  the  subject  of  the  action. 
The  subject  of  the  action  is  the  real  estate  in  question. 
One  party  seeks  possession,  and  the  other  seeks  to  recover 
the  amount  of  a  lien  she  has  on  the  property,  created  by 
the  instrument  which  gave  the  title  to  the  plaintiff.  (The 
G.  &  H.  Mfg.  Co.  V.  Hall,  61  N.  Z,  226.) 

The  judgment  did  not  go  far  enough.  There  should 
have  been  appointed  a  referee  to  sell  the  land,  and  out 
of  the  proceeds  to  pay  the  legacy,  and  after  the  payment 
of  the  same,  to  pay  over  the  balance  to  the  plaintiff. 

The  judgment  should  be  modified  in  this  respect,  and, 
as  modified,  affirmed,  with  costs. 

Pratt,  J.,  concurred. 

Dyeman,  J.  (dissenting). — This  case  presents  some  un- 
usual features.  The  action  is  for  the  recovery  of  real 
property  in  Rockland  county,  formerly  owned  by  Daniel 
Dinan,  the  father  of  the  plaintiff  and  the  defendant,  Han- 
nah Coneys,  who  is  the  wife  of  the  defendant,  William 
Coneys. 

Daniel  Dinan  died  in  the  year  1883,  seized  and  pos- 
sessed of  the  property,  leaving  a  last  will  and  testament 
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by  which  he  devised  the  same  to  the  plaintiff,  and  gave 
to  the  defendant,  Hannah  Ooneys,  a  legacy  of  $300,  which 
he  charged  upon  the  land. 

The  defendants  went  into  possession  of  the  premises 
after  the  death  of  the  testator,  and  were  in  possession  at 
the  time  of  the  commencement  of  this  action.  The  de- 
fendants answered  separately. 

William  Coneys  said  in  his  answer  that  he  had  ex- 
pended large  sums  of  money  in  the  reparation  of  the 
buildings  upon  the  premises,  with  the  knowledge,  permis- 
sion and  consent  of  the  plaintiff,  amounting  to  $1,175,  for 
which  he  demanded  judgment  against  the  plaintiff. 

The  defendant,  Hannah  Coneys,  set  up  her  legacy,  and 
demanded  judgment  therefor  with  interest 

The  plaintiff  served  a  reply  to  the  answer  of  Hannah 
Coneys,  in  which  he  admitted  the  claim,  but  said  that  she 
remained  upon  and  occupied  the  premises  under  an  un- 
derstanding that  the  value  of  the  use  and  occupation  and 
the  rents  collected  should  be  applied  to  the  payment  and 
satisfaction  of  the  legacy,  and  charged  that  the  value  of 
the  use  and  the  rents  received  exceeded  the  amount  of 
the  legacy,  and  that  the  same  was  thereby  paid  and  dis- 
charged. 

The  cause  was  referred  to  a  referee  to  hear  and  deter- 
mine, and  upon  the  trial  the  plaintiff  proved  that  he  was 
the  son  to  whom  the  property  was  devised,  the  death  of 
his  father,  the  possession  of  the  defendants,  and  then 
offered  the  will  in  evidence,  and  rested.  He  made  no 
effort  to  prove  the  agreement  set  up  in  his  reply  for  the 
satisfaction  of  the  legacy  of  his  sister. 

The  defendant,  William  Coneys,  then  undertood  to 
prove  the  repairs  he  had  made  to  the  buildings  on  the 
premises,  but  the  testimony  was  all  excluded  upon  the 
plaintiff's  objection. 

The  interest  upon  the  legacy  of  Hannah  Coneys  was 
computed,  and  the  testimony  was  closed. 

The  referee  reported  in  favor  of  the  plaintiff  for  the 
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recovery  of  the  premises,  and. in  favor  of  the  defendant, 
HanTiah  Coneys,  for  $447.45. 

Judgment  has  been  entered  accordingly  in  favor  of  the 
plaintiff  against  the  defendants  for  the  recovery  of  the 
premises,  and  in  favor  of  the  defendant,  Hannah  Coneys, 
against  the  plaintiff  for  S|447.45. 

From  that  judgment  the  plaintiff  alone  has  appealed, 
bat  he  only  seeks  to  reverse  the  money  judgment  against 
him. 

The  defendant,  WilUam  Coneys,  has  not  appealed,  and, 
therefore,  we  cannot  examine  the  rejection  of  his  claim  by 
the  referee. 

The  sole  question,  therefore,  for  our  determination 
upon  this  appeal  is  whether  the  referee  committed  an 
error  in  allowing  the  defendant,  Hannah  Coneys,  to  re- 
cover her  legacy  against  the  plaintiff  in  this  action. 

In  the  first  place  it  was  not  set  up,  and  could  not  be 
allowed  as  a  counterclaim.  The  plaintiff  was  entitled  to 
the  possession  of  the  premises,  and  this  was  an  action  at 
law  for  their  recovery.  No  counterclaim  could  reduce  his 
recovery,  and  the  claim  interposed  against  him  was  not 
designed  to  work  such  reduction.  It  was  an  independent 
demand,  and  at  most  constituted  a  legal  cause  of  action. 
In  the  next  place,  no  action  at  law  could  be  maintained 
against  the  plaintiff  for  the  amount  of  the  legacy  without 
an  express  promise  to  pay,  and  no  such  promise  was  set 
up  or  proven. 

No  personal  obligation  ever  rested  upon  the  plaintiff 
for  the  payment  of  the  legacy.  He  could  refuse  to  accept 
the  devise,  and  leave  the  legatee  to  her  remedy  against 
the  land.  The  lact  that  her  father  gave  her  a  legacy  im- 
posed no  personal  duty  upon  the  plaintiff.  He  can  only 
be  sued  at  law  as  terre  tenant,  or  upon  a  promise  express 
or  implied. 

The  portion  of  the  judgment,  therefore,  in  favor  of  the 
defendant,  Hannah  Coneys,  against  the  plaintiff  must  be 
reversed,  with  costs. 

Judgment  modified  as  stated  in  opinioUi  and  as  modi- 
fied affirmed,  with  costs. 
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COUNTRYMAN  v.   COUNTRYMAN  et  al., 

SiTPBEitB  Court,  Third  Department,  Jefferson  Countt, 

Special  Term,  July  1893. 

§§  1,393.  1,404. 

Exemption  from  execution — pe-nnon  money. 

Where  moneys  received  from  the  federal  goyemment  hy  a  soldier  in 
the  late  civil  war,  as  pensions  for  disabilities,  were  handed  by  him 
to  his  wife,  and  by  her  deposited  to  her  own  credit  in  a  saving's 
bank  \nd  subsequently  used,  a  part  in  the  purchase  in  his  wife's 
name  of  a  lot  and  the  balance  in  part  payment  of  the  cost  of  erect- 
ing a  house  thereon,and  a  mortgage  on  the  house  and  lot  for  $600 
was  executed  by  the  wife,  and  several  mechanics  liens  against  the 
property  were  filed  in  which  the  wife  was  named  as  owner,  but  it 
appeared  that  although  she  held  the  legal  title,  the  parties  had  all 
along  regarded  the  money  and  property  as  belonging  to  plaintiff, 
— Held  that  there  was  no  gift  or  transfer  to  the  wife  of  the  title  to 
the  pension  moneys  or  the  property  purchased  with  it  [|-,];  that, 
having  acquiesced  in  what  was  done,  and  directed  the  construction 
of  the  house,  the  husband  was  bound  by  the  acts  of  the  wife  the 
same  as  though  they  were  his  own  personal  acts  [,]  that  the  lot 
before  the  house  was  built,  and  the  house  when  erected  to  the  ex- 
tent  of  the  pension  money  put  into  it,  were  exempt  from  seizure  in 
legal  proceedings;  [4]  that  such  exemption  was  limited  to  the  amount 
of  the  pension  money  put  into  the  property,  and  the  surplus  above 
such  pension  was  not  exempt,  but  was  subject  to  claims  against  the 
owner,  and  a  mortgage  or  other  lien  would  attach  to  and  hold  it ; 
[«]  that  the  exemption  could  only  be  cancelled  in  the  manner  pro- 
vided in  section  1404  of  the  Code  of  Civil  Procedure  and  was  not 
so  cancelled  by  the  agreement  to  build  and  the  mortgage.  [^] 

Yale  County  National  Bank  «.  Carpenter,  (119  N.  T.  550)  [7]  Peck  v. 

Ormsby  (28  St  Hep.  518)  [<<]  followed. 
In  such  a  case,  the  mortgage  and  mechanic's  liens  are  valid,  subject  to 

the  exemption ;  [*-*]  and  they  should  not  be  set  aside,  because 


^ 
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the  mortgage  was  given  by  and  the  liens  filed  against  the  wife,  as 
she  had  the  legal  title  [,] ; 

A  mortgage  given  to  a  builder  to  pBj  for  erecting  a  house  not  then 
completed,  is  no  better  in  the  hands  of  an  assignee  from  him,  than 
it  would  be  in  his  hands ;  is  subject  to  any  equities  in  favor  of  the 
mortgagor,  against  the  mortgagee  and  can  be  enforced  only  to  the 
amount  owing  the  mortgagee  uq4er  the  contract  for  erecting  the 
building  [»«]. 

Instance  of  a  case  in  which  a  contract  to  build  a  house  was  held  to 
have  been  substantially  performed  under  the  rule  of  law,  that  in 
such  case  damages  should  be  deducted  from  the  contract  price  on 
account  of  the  work  left  unperformed  or  improperly  done.  [^^-*'] 

{Decided  July  19,1898.; 

Action  to  determine  title  to  certain  real  estate,  and 
settle  question  of  exemption  thereof  and  lien  thereon,  and 
for  other  equitable  relief. 

Plaintiff  was  a  soldier  in  the  BebelUon,  and  in  the 
fall  of  1890,  received  from  the  IT.  S.  Goyemment  as  pen- 
sion for  disabilities,  the  sum  of  $762 — of  this  amount  S700 
was  handed  over  to  his  wife,  and  she  deposited  it  to  her 
own  credit  in  the  Jefferson  County  Savings  Bank,  Water- 
town,  N.  Y.  February  26, 1891,  a  vacant  lot  comer  of  Mill 
and  Elm  Streets  (North  Biver)  City  Watertown,  was 
deeded  to  the  wife  by  Mrs.  Chambers,  and  the  purchase 
pripe  thereof,  1250,  was  paid  from  the  $700  which  had 
been  deposited  in  the  Savings  Bank.  In  March,  1891,  the 
plaintiff  and  ^s  wife  had  negotiations  with  McNulty,  a 
carpenter  and  contractor,  with  reference  to  building  a 
dwelling  house  upon  the  lot  so  purchased,  resulting  in  a 
contract  by  parol  to  build  the  house.  There  is  consider- 
able disagreement  as  to  the  terms  and  details  of  the  con- 
tracts. It  is  agreed,  however,  that  the  total  contract 
price  was  to  be  $1,100  of  which  $600  was  to  be  in  a 
mortgage  upon  the  property  tself,  and  the  balance  of 
$500  m  cash,  and  of  this  latter  amount  $450  was  to  be 
advanced  from, time  to  time  as  the  work  progressed,  and 
$50  to  be  paid  when  the  house  was  completed.  Under  the 
contract  McNulty  went  on  and  built  the  house.    The  $460 
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in  cash  was  paid  as  follows :  March  23, 1801,  $100 ;  April 
6,  1891,  $100 ;  and  April  8,  1891,  :J250,  aud  all  this  was 
taken  from  the  Savings  Bank,  and  this,  together  witb 
the  $250  paid  for  the  lot  used  up  the  $700  of  pension 
money  deposited  in  the  name  of  the  wife  in  the  fall  of 

1890.  The  bond  and  mortgage  were  given  April  22,  1891. 
They  were  made  by  the  wife  alone,  the  husband  not  join- 
ing with  her.  They  provided  for  the  payment  of  at  ledsfc 
$100  of  principal  each  year,  and  semi-annual  interest. 
They  were  assigned  by  McNulty  to  Goodale,  April  24, 

1891,  and  the  mortgage  and  assignment  were  recorded  at 
once  after  they  were  given.  Goodale  advanced  upon  the 
bond  and  mortgage,  April  24, 1891,  the  day  of  the  assign- 
ment $175  and  then  June  4,  1891,  $25 ;  June  5,  1891, 
$25;  June  6,  1891,  $50;  June  15,  1891,  $40.70;  June  19, 
1891,  $11.10^;  June  30,  1891,  $25 ;  July  9,  1891,  $50 ;  July 
20,  1891,  $25;  July  25,  1891,  $10;  making  in  aU  $436.80. 
McNulty  filled  a  lien  against  the  property  July  28,  1891, 
$333 ;  Sylvester  A.  Soper  one  July  30,  1891,  $51.17  ; 
Charles  E.  Deline  one  August  3,  1891,  $40 ;  Charles  W. 
Easton  one  October  2,  1891,  $17.20. 

An  action  to  foreclose  the  McNulty  lien  was  com- 
menced August  4, 1891,  and  is  still  pending,  undetermined 
the  other  lien  holders  being  parties  to  that  action.  The 
liens  were  all  against  the  plaintiff's  wife,  or  the  owner  of 
the  property.     She  still  has  the  legal  title  to  it. 

So  far  the  facts  do  not  seem  to  be  disputed.  There 
are  other  matters  of  fact  controverted,  and  these  will  be 
determined. 

Bradley  Winslow,  Hannibal  Smith  and  James  A. 
Wardy  for  plaintiff. 

Henry  PurceU^  for  defendant,  Goodale, 
John  Conboyy  for  defendant,  McNtilty. 
T.  F.  JSTeams,  for  defendant,  Soper. 
S.  S.  2¥owbridge,  for  defendant,  Deline. 
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Welliajcs,  J. — I  think  I  mast  hold  that  there  was,  as 
[']    between  the  husband  and  wife,  no  gift  or  transfer  of 

the  title  to  the  $700  pension  moneys  or  the  property 
purchased  with  it,  the  lot  and  labor  and  materials  put  into 
the  house.  The  business  was  very  strangely  done.  From 
the  first  the  transaction  had  the  appearance  of  a  gift  or 
transfer,  the  deposit  of  the  money,  the  taking  of  the  deed, 
the  giving  of  the  mortgage  and  bond,  all  in  the  name  of  the 
wife,  with  the  knowledge  and  without  objection  of  the 
Iiusband,  would  lead  naturally  to  the  conclusion  of  a  gift 
and  transfer.  If  these  parties  had  been  interested  in  hav- 
ing the  title  in  the  wife,  and  they  had  supplemented  their 
outward  indication  of  a  gift  and  transfer  with  their  real 
evidence  of  intention,  there  would  have  been  no  answer  to 
the  claim  of  a  gift  and  transfer.  Their  evidence  here  is, 
liowever,  that  no  gift  or  transfer  was  intended,  but  the 
money  and  property  were  all  along  regarded  by  them  as 
plaintiff's  property — as  between  themselves  on  the  face  of 
their  evidence,  and  considering  the  nature  of  the  fund,  and 
the  strong  equity  in  preserving  that  fund  for  the  soldier 
himself,  so  as  to  be  covered  by  the  exemption  provided  by 
law ;  I  don't  like  to  hold  a  gift  and  transfer  to  the  wife  took 
place.  She  may  have  desired  herself  to  get  the  property 
into  her  own  hands  so  as  to  preserve  it  as  a  home,  but  I 

do  not  like  to  find  that  he  assented  to  a  gift  or  transfer. 
[']     So  far  as  innocent  parties  dealt  with  her,  supposing 

and  believing  she  was  the  owner,  they  should  be  pro- 
tected, but  as  between  the  husband  and  wife,  themselves, 
I  must  hold  he  has  all  along  been  the  owner  of  the 
moneys  and  the  property  in  which  it  was  invested. 

So  far  as  the  wife  has  acted  it  will  not  do  to  say  she 
has  acted  without  authority  from  the  husband.  He  could 
not  sit  by,  permit  her  to  buy  and  take  title  to  the  lot,  and 

give  bond  and  mortgage  in  her  own  name,  and  direct 
[^]  about  the  construction  of  the  house,  and  make  no  ob- 
jections at  the  time,  and  then  when  work  and  labor  had 
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been  furnished  and  money  advanced  upon  the  bond 
and  mortgage,  allege  want  of  authority  in  the  wife.  The 
husband  must  be  held  bound  by  these  acts  of  the  wife,  the 
same  as  though  they  were  his  own  personal  acts.  In 
[^]  this  view,  the  lot,  before  the  house  was  built,  was  ex- 
empt under  the  Statute,  and  the  house  when  erected, 
was  to  the  extent  of  the  $450  put  into  it,  also  exempt.  So 
that  the  plaintiff  had  a  right  to  an  exemption  under  the 
statute  of  the  house  and  lot  to  the  extent  of  $700 ;  the 
amount  of  pension  money  put  into  it.  (Code  Civ.  Pro.  §  1393). 
Tale  Co.  Nat.  Bank  v  Carpenter,  119  JV.  Y.  550.  * 

In  the  case  cited,  the  purchase  price  of  the  property  was 
[*  ]  a  part  paid  with  pension  money  and  the  balance  secured 
by  a  mortgage  upon  the  same  property ;  an  attempt 
was  made  to  sell  on  execution.  The  court  decided  the 
case  upon  the  assumption  that  the  property  was  worth  no 
more  than  the  amoimt  of  pension  money  paid  and  the 
mortage  given  back,  that  there  was  or  could  be  no  surplus, 
and  therefore  the  property  was  exempt  from  sale  under 
the  execution.  It  could  not  well  be  held  that  where  the 
whole  purchase  price  paid  or  secured  was  not  pension 
moneys,  that  the  exemption  would  cover  the  whole"  prop- 
erty. The  exemption  would,  at  most,  be  limited  to 
[•]  the  amount  of  pension  moneys  put  into  the  property, 
and  it  seems  to  me  by  analogy  to  the  rule  in  cases  of 
Homestead  exemption,  the  balance  over  and  above  the 
amount  of  pension  moneys,  would  not  be  exempt,  but 
would  be  subject  to  claim  against  the  owner,  and  a  mort- 
gage or  other  lien  would  attach  to,  and  hold,  such  surplus. 
(Section  1404  Code  Civ.  Pro.  Peck  v.  Ormsby,  28  N.  Y. 


ReverBing  S.  C.  14  N.  Y.  Civ.  Pro.  372.  The  case  above  referred 
to  in  effect  reverses  in  re  Kendrick.  The  exemption  does  not 
continue  after  the  death  of  the  pensioner,  in  favor  of  those  not 
constituting  a  family,  for  whom  the  pensioner  provided  and  to 
whom  the  money  descends.    Matter  of  Winans  5  Dem.  188. 
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S.  H.  518).  I  do  not  oyerlook  the  fact  that  there  are  pro- 
visions of  the  Code  of  Civ.  Pro.  providing  for  a  lien  upoa 
the  surplus  above  $1,000  in  case  of  Homestead  exemp- 
tions. But  it  wiU  be  remembered  the  Homestead  is  made 
exempt  by  express  provision  of  statute,  while  a  home  pur- 
chased with  pension  money  is  not.  In  the  latter  case  the 
pension  is  exempt,  and  the  courts  have  held  a  home  pur- 
chased with  pension  money,  is  also  exempt,  and  thus  under 
the  statute  and  decisions,  a  home  so  far  as  purchased  with 
pension  moneys  is  exempt  like  a  homestead.  The  extent 
of  the  exemption  in  this  case  however,  is  not  a  definite 
amount  as  in  the  Homestead  exemption,  $1,000 ;  but  such 
amount  as  is  represented  by  the  pension  money.  Beyond 
that  amount,  the  money  invested,  must  be  free  from  such 
exemption.  To  illustrate,  in  the  Bank-Carpenter  case 
(above  cited).  Suppose,  at  the  time  the  execution  sale 
was  to  take  place,  the  mortgage,  given  as  a  part  of  the 
purchase  price  of  the  property,  had  been  wholly  or  partly 
paid  up  from  other  than  pension  moneys ;  woiQd  the  whole 
property  still  have  remained  exempt  from  sale  on  the  exe- 
cution ?  Clearly  not  and  in  such  case  I  see  no  way  in 
which  the  exemption  could  be  protected,  except  by  regard- 
ing the  amount  of  the  pension  moneys  as  a  lien  upon  the 
property,  and  permitting  a  sale  on  execution  subject  to 
such  lien. 

The  only  other  solution  of  the  difficulty  would  be  to 
regard  the  pension  moneys  as  so  mixed  up  with  other 
moneys  as  to  have  lost  their  exempt  character,  the  identity 
of  the  fund  having  been  lost.  I  should  not  be  willing  to 
take  this  view,  because  the  rule  is  that  exemption  statues 
shoidd  be  liberally  construed  in  favor  of  the  party  claiming 
exemption.  They  rest  upon  a  public  policy,  looking  to 
the  protection  of  the  soldier  and  his  family  against  improvi- 
dence and  misfortune.  The  making  of  the  agreement 
[']  to  er«^ct  the  house  and  the  giving  of  the  mortgage  did 
not  opf-nue  to  cancel  the  exemption  under  the  statute.. 
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Section  1404  Cod.  of  Civ.  Pro.  above  cited,  provides  the 
only  method  bj  which  such  concellation  may  be  effected, 
and  that  any  other  release  or  waiver  shall  be  void,  and 
that  a  mortgage  shall  be  ineffectual  until  the  exemption 
shall  be  cancelled,  except  to  the  extent  of  purchase  money 
secured  thereby.  In  Peck  v.  Ormsby  (above  cited) 
[^]  it  was  held  the  language  "  ineffectual  &c."  meant  in- 
effectual "  as  to  the  exemption,"  and  a  mortgage  would 
be  valid,  though  not  for  purchase  money,  subject  to  the 
exemption. 

In  view  of  these  considerations,  I  must  hold  the 
[*]  mortgage  and  liens  upon  this  property,  so  far  as  the 
exemption  is  concerned,  are  valid  liens  upon  the  prop- 
erty, subject  to  the  lien  for  the  $700  purchase  money. 
The  plaintiff  and  his  wife  have  put  nothing  into  this  prop- 
erty except  this  $700  of  pension  money.  They  are  very 
likely  liable  upon  the  bond  at  law,  but  no  money  has  been 
paid  over  by  them  except  the  $700.  Whatever  else  has 
been  expended  on  and  about  the  place  has  been  expended 
by  McNulty,  and  advanced  in  money,  labor  and  materials 
by  the  assignor  of  the  mortgage,  and  the  holders  of  liens. 
This  action  is  equitable  in  its  nature,  the  plaintiff  asking 
that  equity  be  done  him.  It  is  a  rule  in  equity  that  he 
who  asks  equity  must  do  equity.  It  would  not  be  equit- 
able to  permit  the  plaintiff  to  have  a  property  valuable 
over  and  above  the  moneys  he  has  put  in  to  this  place  and 
refuse  to  pay  for  the  money,  labor  and  materials 
[*]  others  have  put  into  it.  There  is  no  reason  why 
the  mortgage  or  liens  should  be  set  aside  because  the 
mortgage  was  given  by,  and  the  lien  filled  against  the  wife, 
as  the  owner  of  the  property,  at  law  she  was  and  fitill  is 
the  owner  taking  and  still  holding  the  legal  title.  'Lhe 
mortgage  and  liens  are  good,  notwithstanding  the  equit- 
able title  is  now  held  to  be  in  the  plaintiff.  They  cannot 
be  set  aside  for  this  reason,  all  their  rights  however  are 
under  McNulty  and  his  contract  to  build  the  house. 
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The  mortgage  in  6oodale*8  hands  is  no  better  than  if 
[**jitwere  in  the  hands  of  McNolty.  It  is  subject  to 
any  equities  in  fsTor  of  pbuntiff  against  McNultj, 
and  the  liens  can  in  any  event  be  enforced  only  as  to  any 
amount  still  owing  to  McNalty  nnder  the  contract  We 
are^  therefore,  brought  back  to  a  corndderation  of  the 
contract  relation  between  McNulty  and  the  pl^intiff^  per- 
sonally,  or  as  represented  by  his  wife. 

Great  difficulty  arises  here,  in  determining  what  the 
[*>J  particular  terms  of  the  contract  were.  These  con- 
tracts ought  always  to  be  in  writing,  and  then  enough 
difTerenee  and  disagreements  arise.  It  is  unfortunate  that 
all  the  details  of  the  work  should  rest  in  conyersations 
and  negotiations,  where  mistakes  so  frequently  occur  in 
parties  understanding  each  other,  and  where,  in  case  of 
litigation,  there  is  so  much  opportunity  for  parties  to 
testify  untruly.  Here  the  parties  saw  fit  to  trust  their 
whole  contract,  all  its  details  to  parol,  and  neither  must 
complain  of  the  court  if  he  does  not  secure  such  a  result 
as  he  regards  himself  entitled  to.  The  great  disagree- 
ment is  as  to  the  size  of  the  house,  and  the  consequent 
room  inside.  The  plaintiff  and  his  wife  claim  it  was  to 
be  22  feet  front,  and  thus  affording  room  for  a  hall,  hall 
stairs  and  front  door,  and  which  were  to  be  put  in,  while 
McNulty  claims  it  was  to  be  only  17  feet  front,  and  no 
front  hall,  stairs  or  door.  It  is  difficult  to  conceiTe  how 
the  parties  could  honestly  disagree  in  such  important 
particulars.  McNulty  built  the  house  as  he  claims  it  was 
agreed  to  be  built  in  this  respect.  I  only  refer  to  this 
disagreement  to  illustrate  the  nature  of  the  differences 
between  the  parties.  I  do  not  intend  to  go  into  all  the 
details  of  the  differences.  I  would  not  be  willing  to  find 
that  McNulty  agreed  to  build  so  lai^e  and  so  complete  a 
house  as  the  plaintiff  and  lus  wife  claim  for  $1,100, 
because  such  a  house  would  cost  very  much  more  than 
the  price  agreed  upon,  veiy  likely  twice  as  much.     Such 
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a  contract  would  not  be  reasonable  or  probable.  On  the 
other  handy  McNulty  did  not  treat  the  plaintiff  fairly. 
The  work,  even  on  his  own  claim  as  to  a  kind  of  house  he 
was  to  build,  was  not  well  or  properly  done,  and  the 
material  was  not  of  good  or  proper  quality.  I  recognize 
the  fact  that  good  work  and  material  for  such  a  priced 
house  as  this  one  was  to  be  is  not  the  same  kind  of  good 
work  and  material  that  would  be  expected  for  a  $5,000  or 
110,000  house,  but  the  material  should  be  at  least  fair 
and  not  worthless,  and  the  work  should  be  well  done  and 
not  a  shabby  job.  Then  again  McNulty,  fairly  within  the 
agreement,  was  to  have  the  money  paid  him,  and  the 
mortgage  furnished  to  get  money  or  to  purchase  the 
materials  and  employ  the  labor  upon  this  house  as  neces- 
sary as  the  job  progressed,  and  yet  before  he  had  done 
much  of  anything  to  the  house  he  had  managed  to  get  all 
the  money  except  $50  and  the  mortgage,  and  an  advance 
upon  that  of  $175,  showing  an  unfair  way  of  dealing  with 

the  plaintiff  and  the  job.  Now  without  going  into 
[1*]  details  I  am  inclined  to  hold  that  the  contract  to 

build  the  house  has  been  substantially  performed 
under  the  rule  of  law,  that  in  such  case  damages  should 
be  deducted  from  the  contract  price  on  account  of  the 
work  left  unperformed  or  improperly  done,  and  the  con- 
tractor not  held  to  have  failed  to  perform  his  contract  so 
far  as  to  permit  a  recovery  at  all.  This  seems  to  lae  in 
accordance  with  equity.  The  plaintiff  has  the  house, 
such  as  it  is,  and  is  enjoying  it.  He  ought  not  to  have  it 
without  paying  what  is  fair  and  right,  and  if  he  prefers  to 
give  it  up  and  take  his  money  he  has  paid  in  he  is  able 
to  do  it.  I  am  inclined  to  find  that  McNulty  has  been 
paid  all  he  is  entitled  to  under  the  contract,  having 
received  in  cash  from  plaintiff  $450  and  from  Goodale 
under  the  mortgage  $436.80,  besides  the  amount  allowed 
Goodale  on  the  purchase  of  the  mortgage — say  in  all 
$460.    These  are  the  figures  stated  by  counsel  in  their 
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briefs ;  that  he  is  entitled  to  nothing  under  his  lien,  nor 
are  the  other  lien  holders;  that  Goodale  is  entitled  to 
hold  and  enforce  his  bond  and  mortgage  for  the  $460, 
subject  howeTer  to  plaintiff's  claim  for  pension  money, 
$700  interest  to  be  allowed  on  both  these  amounts  from 
the  times  the  moneys  were  advanced. 

The  decree  will  then  provide  that  the  property 
belongs  to  plaintiff,  and  the  title  thereto  be  conveyed  to 
him  by  his  wife ;  that  the  property  in  plaintiff's  hands  is 
exempt  from  seizure  in  any  legal  proceedings  to  the 
extent  of  the  $700  pension  money  paid  thereon  by  plain- 
tiff; that  Goodale  has  a  valid  mortgage  thereon  for  the 
$460,  subject  to  the  claim  of  $700,  and  that  the  other 
defendants  have  no  interest  in  the  property  under  their 
alleged  liens.  No  costs  will  be  allowed  against  any 
of  the  parties  personally.  The  stenographer's  minutes 
should  be  paid  for  by  plaintiff,  as  he  has  title  to  the 
property  subject  to  Goodale's  mortgage.  I  should  say 
that  Goodale  should  have  a  sale  of  the  property  under 
his  mortgage  in  this  action  to  save  him  further  expense, 
unless  plaintiff  shall  pay  up  what  is  already  due  upon  the 
mortgage  and  the  charges  for  stenographer's  minutes. 
In  case  of  a  sale  it  may  be  of  the  whole  title,  and  from 
the  proceeds  plaintiff  should  be  first  paid,  then  Good* 
ale  his  mortgage,  then  stenographer's  minutes,  then 
Goodale's  costs  as  of  foreclosure,  and  surplus  if  any 
should  be  paid  to  coimty  treasurer.  These  are  merely 
suggestions  as  to  final  decree,  about  which,  however, 
I  will  hear  counsel  before  signing  decision. 

Counsel  will  prepare  formal  decision  and  agree  upon 
its  form  and,  present  for  signature. 
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McENTYRE,  Respondent  v.  TUCKER,  Appellant. 

New  York  Court  of  Common  Pleas,  Oeneral  Term, 

October,  1893. 

§§  992,  993. 

Appeal — when  facts  reviewed — eaee  on  appeal. 

When  a  case  upon  appeal  states  that  it  **  contains  all  the  evidence 
bearing  upon  the  exceptions  given — (taken)  upon  the  trial/'  and 
the  questions  of  fact  before  the  Court  for  review  arise  because  of 
the  refusal  of  the  referee  before  whom  the  case  was  tried  to  find 
as  requested  and  the  exceptions  taken  to  such  refusal ;  such  cer- 
tificate is  sufficient  to  warrant  the  (Dourt  in  reviewing  the  facts  on 
appeal. 

Testimony  strictly  speaking  means  the  evidence  of  a  witness  given 
under  oath,  even  when  used  in  its  widest  sense  it  still  has  reference 
to  some  living  agent  as  its  author,  while  the  evidecce  io eludes  not 
only  the  testimony  of  witness,  but  everything  else  which  is  legally 
submitted  to  a  Court,  as  a  means  of  ascertaining  the  truth  of  any 
alleged  matter  of  fact  uuder  investigation  as  deeds,  letters,  con- 
tracts, etc. 

Davis  Sewing  Machine  Co.  v.  Best  (50  SiMf  79)  Clark  v.  Simpson  (14 
JV:  F.  Supp.y  61)  followed.  Dibble  «.  Dimmick  (53  St,  Hep.,  22) ; 
Hyman  «.  Friedman  (5  Id.,  436  Ajf'd  138  J^.  F.,  639)  distin. 
guished. 

The  only  mode  of  reviewing  a  finding  of  fact  of  a  Court  or  referee  as 
being  against  the  weight  of  evidence  is  by  means  of  a  request  to 
find  and  exceptions  to  the  refusal  to  find  as  request  ed. 

Notwithstanding  a  case  on  appeal  does  not  contain  a  statement  and  all 
the  evidence  upon  the  question  sought  to  be  reviewed  is  contained 
in  the  case  which  is  still  open  to  the  court  to  determine  if  there 
was  no  evidence  to  support  any  finding,  of  fact  duly  excepted  to. 

Davis  Sewing  Machine  Co.  «.  Best  («50  ITun,,  79.) 

Halpin  v.  Phoenix  Lisurance  Company  (118  JV^  F.,  172)  followed. 

Where  a  person  is  made  the  sole  and  only  arbiter  of  a  contract  bis 
decision  is  necessary  before  an  action  at  law  can  be  maintained. 
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Where  a  contract  for  the  erection  of  a  building  proTided  that  the  work 
should  be  done  to  the  satisfaction  and  under  the  direction  of  an 
architect ;  tliat  bis  certificate  should  be  essential  to  a  payment,  and 
makes  him  the  sole  arbiter  as  to  the  regularity,  propriety  and 
▼alue  of  the  work,  the  contractor  cannot  recover  for  the  work 
where  he  has  no  such  certificate,  but  has  merely  a  certificate  signed 
in  the  architect's  name  and  signed  by  his  assistant,  which  cer- 
tificate was  given  without  the  authority  from  or  knowledge  of  the 
architect,  and  the  fact  that  the  certificates  in  like  form  had  been 
given  during  the  progress  of  the  work  done  upon  which  partial 
payments  had  been  made,  is  not  waiver  of  the  owner's  right  to 
require  subsequent  certificates  by  the  architect. 

Omissions  and  variations  of  the  ornamentation  agreed  to  be  made  upon 
a  house  may  satisfy  a  valid  objection  to  paying  for  the  work  done. 

{Decided  Oct.  18,  1893.) 

Appeal  by  the  defendant  from   a  judgment  entered 
upon  the  report  of  the  referee. 

The  facts  are  fully  stated  in  the  opinion. 

Dili,  Chandler  cfe  Seymour ^  for  defendant,  appellant. 

Henry  G.  Atwater,  for  plaintijflf,  respondent. 

BooKSTAVEB,  P.  J. — This  action  is  brought  to  recover 
a  balance  claimed  to  be  due  on  a  building  contract  and  for 
extra  work.  The  first  question  to  be  determined  is  whether 
or  not  the  certificate  annexed  to  the  case  is  sufficient  to 
warrant  the  Court  in  reviewing  the  facts  on  appeal.  It  is 
in  the  following  words :  '^  The  annexed  case  contains  all 
the  evidence  bearing  upon  the  exceptions  given  (taken) 
upon  the  trial."  This  is  very  different  from  the  certificates 
in  Dibble  v,  Dimick  (53  State  Rep,  225)  and  Hyman  v. 
Friedman  (45  Id,  636,  affd  138  N,  F.,  639),  in  both  of  which 
the  work  testimony  was  used  in  place  of  evidence,  which  is 
a  word  of  very  different  import.  Testimony,  strictly  speak- 
ing, means  the  evidence  of  a  witness  given  under  oath,  and 
even  when  used  in  its  widest  sense  it  still  has  reference  to 
some  living  agent  as  its  author ;  while  evidence  includes 
not  only  the  testimony  of  witnesses,  but  everything  else 
which  is  legally  submitted  to  a  Court  as  a  means  of  ascer- 
taining the  truth  of  any  alleged  matter  of  fact  under  investi- 
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gation,  as  deeds,  letters,  contracts,  &c.  (consult  Webster, 
Imp.  Die,  Burrill's  L.  D.,  ad  his  verbis).  Hence  the 
necessity  of  the  use  of  the  broader  word  prescribed,  as  was 
well  illustrated  in  the  case  first  cited  where  a  number  of 
exhibits  were  left  out  of  the  case,  and  yet  it  contained  a 
certificate  as  to  all  the  testimony  being  in.  The  usual  form 
is  that  the  case  contains ''  all  of  the  evidence  material  to  the 
question  sought  to  be  reviewed  "  (Bay lis  on  New  Trials  and 
Appeals,  573).  In  Davis  Sewing  Machine  Co.  v.  Best  (50 
£[u?i,  at  p.  79)  it  was  said  :  "  Wliere  a  question  of  fact  is 
sought  to  be  reviewed  it  should  be  stated  in  the  case  that 
it  contains  all  the  evidence,  or  all  bearing  upon  the  question 
of  fact  sought  to  be  re  \dewed."  The  certificate  under  con- 
sideration substantially  complies  with  this  rule.  The  ques- 
tions of  fact  before  the  Court  for  review  arise  because  of 
the  refusals  of  the  referee  to  find  as  requested  by  the  de- 
fendant, and  the  exceptions  taken  to  such  refusals,  and  the 
certificate  conforms  to  what  was  said  by  Macomber,  J.,  in 
Clark  V,  Swift  (14  iV.  F.  Siij?p.,  61):  "  Under  section  993 
of  the  Code  of  Civil  Procedure,  it  is  the  duty  of  the  party 
where  there  is  conflicting  evidence  to  request  a  finding  in 
accordance  with  the  contention  of  the  party,  and  in  cas(i  <  >f 
its  refusal  to  find  such  request,  it  would  be  the  duty  of  the 
appellate  Court  to  look  carefully  into  the  evidence  and  to 
determine  whether  or  not  the  conclusion  reached  by  the 
Teferee  was  correct." 

"  Section  992  of  the  Code  of  Civil  Procedure  in  terms 
precludes  exceptions  to  findings  of  fact  as  such,  but  sec- 
tion 993  declares  a  finding  of  fact  which  is  without  any 
evidence  tending  to  sustain  it,  or  a  refusal  to  make  any 
fiT^dJTig  reasonably  requested,  to  bo  a  ruling  upon  a  ques- 
tion of  law,  and  subject  to  exception  as  such  imder  sec- 
tion 992.  From  which  it  results  that  the  only  mode  of 
reviewing  a  finding  of  fact  of  a  Court  or  referee,  as  being 
against  the  weight  of  evidence,  is  by  means  of  a  request 
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to  find  and  an  exception  to  the  refosal  to  find  as  re- 
quested "  (Hogg  V.  Shank,  17  N.  Y.  Civ.  Pro.,  128). 

But  if  there  were  no  statement  that  all  the  evidence 
upon  the  question  sought  to  be  reviewed  was  contained  in 
the  case,  it  would  still  be  open  to  the  Court  to  determine 
that  there  was  no  evidence  to  support  any  finding  of  fact 
duly  excepted  to  (Davis  Sewing  Machine  Co.  v.  Best, 
^upra  /  Halpin  v.  Phenix  Insurance  Co.,  118  N.  Y.,  172), 
where  it  was  said :  "  A  statement  that  all  the  evidence 
given  on  the  trial  is  contained  in  the  case  is  not  essential 
to  present  for  review  in  this  Court  a  finding  alleged  to  be 
without  evidence  to  sustain  it.  The  appellant  is,  there- 
fore, correct  in  his  claim  that  the  finding  excepted  to  is 
properly  before  the  Court  for  review,  and  we  must  assums 
tJiat  all  the  evidence  introduced  on  the  trial  and  bearing 
upon  the  fact  of  the  occupancy  has  been  inserted  in  the 
case." 

We,  therefore,  think  we  are  bound  to  review  the  facts 
as  presented  by  the  case  and  to  determine  whether  or  not 
the  referee's  findings  are  in  accordance  with  them. 

The  complaint  sets  up  the  contract  between  the  parties 
and  the  order  of  payment,  and  that  every  payment  was 
conditional  upon  a  certificate  of  the  architect  that  the  work 
had  been  done  to  his  satisfaction,  alleges  that  certain  extra 
work  had  been  done  and  that  the  architect  had  certified 
that  all  of  the  work  had  been  done  to  his  satisfaction,  and 
then  sets  out  the  balance  due,  less  certain  payments  made 
by  the  defendant  to  certain  material  men.  The  amended 
answer  denies  the  value  of  the  work,  and  also  that  the  cer- 
tificates had  been  obtained  from  the  architect,  or  that  he 
had  certified  that  the  work  had  been  done  to  his  satisfac- 
tion as  required  by  the  contract,  and  on  the  other  hand  al- 
leged that  the  work  was  defective  in  specified  details  and 
inferior  in  quality,  and  then  attacks  the  validity  of  the  cer- 
tificates made  by  one  Smith,  an  assistant  of  the  architect, 
and  not  by  the  architect  himself  or  by  his  authority.    A 
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fleoond  defense  is  also  set  up,  which  it  is  not  here  necessary 
to  notice.  The  contract  is  very  strong  along  the  line  that 
all  of  the  work  shonldbe  done  to  the  satisfaction  and  under 
the  direction  of  the  architect,  and  that  his  certificates 
-shoidd  be  essential  to  a  payment,  and  it  makes  him  the 
sole  arbiter  as  to  the  regularity,  propriety  and  value  of  the 
work,  and  consequently  brings  the  case  within  Glaucius  v. 
Black  (50  If.  Y,y  145).'^  Where  a  person  is  made  the  sole 
and  only  arbiter  of  a  contract,  his  decision  is  necessary 
before  an  action  at  law  may  be  maintained.  And  the  chief 
question  in  this  case  is  as  to  whether  or  not  the  certificates 
signed  '^  George  A.  Freeman,  Jr.,  by  W.  Holman  Smith," 
are  such  certificates  as  the  contract  called  for,  and  whether 
or  not  supervision  by  the  architect  and  the  production  of 
certificates  signed  by  him  or  by  his  authority  had  been 
waived,  and  that  of  his  assistant  and  certificates  given  by 
him  were  accepted  in  lieu.  As  before  stated,  the  contracts 
were  strongly  drawn,  so  as  to  secure  the  supervision  and 
certificates  of  the  architect,  yet  respondent  contends  that 
all  this  was  waived  because  the  architect  did  but  little,  if 
any,  supervision  of  the  work  to  appellant's  knowledge,  and 
that  payments  were  made  on  the  assistant's  certificates  in 
the  form  above  stated.  But  the  payments  '  *  i  at  were  made, 
were  to  be  made  by  the  terms  of  the  contract,  when  certain 
stages  on  the  buildings  were  reached,  and  these  stand  on 
a  different  footing  from  the  subsequent  payments,  which 
were  only  to  be  made  when  the  buildings  were  completed 
to  the  satisfaction  of  the  architect.  It  might  well  be  that 
the  defendant  was  content  to  pay,  and  believed  he  should 
make  these  payments  when  called  for  by  the  contract,  and 
yet  in  no  sense  waive  his  right  to  the  final  completion  ac- 
cording to  the  terms  of  the  contract.  The  latter  certificates 
were  not  paid  because,  as  defendant  then  claimed,  the 


*Where  a  contract  to  erect  a  house  does  not  involye  a  matter  of 
taste  the  refusal  to  be  satisfied  must  be  reasonable  and  not  captivuB  or 
fraudulent  (CroBS  «.  Belknap,  d4  W^Mn  IHg.  806.) 
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work  was  not  properly  done,  and  also  because  the  certifi- 
cates were  not  proper  or  valid  ones ;  and  he  insisted  by 
letters  and  telegrams  that  the  architect  and  not  his  assist- 
ant should  act  in  the  premises.  As  to  these  later  certifi- 
cates, the  defendant  promptly  declined  to  receive  or  act 
on  them,  insisting  on  his  right  to  the  advice  and  judgment 
of  the  architect  himself,  thus  asserting  the  well-known 
principle  delegatus  non  potest  delegare.  The  plaintiff  him- 
self testified  that  about  the  15th  or  16th  of  September, 
1882,  he  took  the  certificates  after  those  calling  for  the  first 
four  payments,  and  handed  them  to  the  defendant,  who 
looked  them  over  and  handed  them  back,  refusing  to  take 
them.  The  defendant  said  he  would  take  advice,  and  sub- 
sequently the  plaintiff  and  defendant  had  a  consultation 
with  their  counsel.  As  the  claim  in  this  action  is  based 
on  these  subsequent  certificates,  the  evidence  that  the  as- 
sistant acted  as  superintendent  under  the  architect  of  the 
buUdings  is  not  suflicient,  in  our  opinion,  to  warrant  a  find- 
ing of  fact  that  the  defenilant  acquiesced  in  or  waived  the 
final  certificates  of  the  architect  himself.  On  the  contrary, 
he  promptly  refused  to  pay  the  amounts  called  for  by  them. 
There  is  no  evidence  of  any  ratification,  consent  or  acquies- 
cence on  the  part  of  the  defendant  in  the  acts  of  the  archi- 
tect's assistant. 

But,  again,  there  is  a  failure  of  any  satisfactory  proof 
that  the  architect  in  any  way  authorized  the  giving  of  the 
final  certificates  by  his  assistant.  He  himself  testified : 
"  I  did  not  know  anj-thing  about  the  others  (/.  e.  the  later 
certificates)  being  given.  I  never,  in  any  instance,  au- 
thorized Mr.  Smith  to  sign  my  name  to  those  certificates. 
I  can  only  state  that  I  knew  nothing  about  the  final  certi- 
ficates being  given.  I  knew  before  they  were  given  that 
Smith  had  given  out  some  of  these  certificates.  I  knew 
McEntyre  had  money  as  the  work  went  on,  but  I  never 
knew  about  the  final  certifictites,  and  I  never  authorized 
Mr.  Smith  to  sign  any  certificate  for  me ;"  and  this  he  re- 
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peats  emphaticallj.  Hence,  there  was  an  entire  failure  of 
compliance  with  a  condition  precedent  to  requiring  pay- 
ment, and  we  find  no  evidence  which  would  lead  us  to 
the  conclusion  that  the  condition  had  been  waived  by  the 
defendant.  Certainly,  the  payments  made  under  the  first 
four  certificates,  under  the  circumstances,  do  not  warrant 
such  a  result.  Even  if  defendant  had  full  knowledge  that 
these  certificates  were  given  without  the  architect's  au- 
thority, this  would  not  warrant  such  a  conclusion.  Mere 
payment,  under  such  circumstances,  even  without  the 
production  of  any  certificate,  would  have  been  no  waiver 
of  defendant's  right  to  require  subsequent  certificates, 
which  he  certainly  did  (Barton  v.  Herman,  11  Abb.  Pr, 
A\  S.,  378 ;  Harden  v.  Coleman,  42  Supr.  R.,  256). 

We  also  think  the  objections  to  the  work  as  done  by 
plaintiff  were  well  founded,  and  the  demand  for  the  certi- 
ficates was  not  a  mere  pretext.  The  referee  has  found  a 
considerable  number  of  distinct  variations,  changes,  and 
omissions  from  the  designs,  some  of  which,  it  is  true,  are 
not  of  much  importance  or  of  great  value,  but  others  are 
more  material,  as,  forinstance,  the  style  of  ornamentation, 
Ac.  Respondent  contends  that,  although  the  ornamenta- 
tion in  tbe  way  of  panelings,  railings  and  cornices  was  not 
as  elaborate  as  required  by  the  specifications,  yet  that  is 
not  a  matter  of  substance,  and  that  ornamentation  is 
merely  added  to  and  not  a  part  of  the  house,  quite  for- 
getting that  any  true  or  tasteful  ornamentation  must,  at 
least,  appear  to  be  a  part  of  the  construction  and  not  a 
mere  addition.  It  is  quite  true  such  a  house  might  as 
well  protect  one  from  the  elements  us  a  more  highly  orna- 
mented one,  yet  just  in  the  ornamentation  is  a  great  part 
of  the  pleasure  many  cultivated  people  take  in  their 
dwellings,  and  one  has  a  right  to  get  what  he  bargains  for 
and  what  the  party  of  the  second  part  agrees  to  deliver, 
or  there  would  be  no  force  in  contracts.  As  all  these 
questions  are  fairly  raised  in  the  case,  we  think  the  judg- 
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ment  should  be  reversed  and  a  new  trial  ordered :  costs 
and  disbursements  of  this  appeal  to  the  appellant  to  abide 
the  event. 

BiscHOFF  and  Pbyor,  J.  J.,  concurred. 


BATCHELDOR,    Judgment    Creditor    v.    NUGENT, 

Judgment  Debtor. 

New  York  Court  op  Common  Pleas,  Chambers,  August, 

1893. 

§  2458. 

Supplementary  proceedings — office  for  tranMcUan  of  hxuiness  in  person 

defined. 

All  Apont  for  an  insurance  company,  having  a  chair  and  desk  iu  the 
oillcc  of  the  company,  in  New  York  City,  in  the  absence  of  proof 
that  he  was  continuously  away  therefrom,  by  the  requirements  of 
his  occupation,  has  a  place  for  the  regular  transaction  of  business  in 
person,  in  said  city,  within  the  meaning  of  the  provisions  of  the 
Code  of  Civil  Procedure,  relating  to  proceedings,  supplementary 
to  execution. 

An  allegation  in  an  affidavit  for  the  examination  of  a  judgment  debtor 
in  supplementary  proceedings,  that  he  has  an  *'  office  "  for  the 
personal  transaction  of  business,  sufficiently  states  that  he  has  a 
*'  place**  for  the  transaction  of  business  in  person,  and  acts  merely 
as  a  stronger  allegation  than  the  code  demands,  by  si  ating  the 
nature  of  the  place. 

The  fact  that  the  affidavit  upon  which  an  order  for  examination  of  a 
judgment  debtor  in  supplementary  proceedings  was  granted,  in- 
correctly states  date  of  the  issuing  of  execution  is  not  jurisdic- 
tional, and  may  be  disregarded  as  an  immaterial  error. 

{Decided  Augusty  1893.) 

Motion  by  judgment  debtor,  that  an  order  for  his  ex- 
amination in  proceedings  supplementary  to  execution,  be 
vacated  for  irregularities. 

Henry  Daly ^  Jr.,  for  judgment  creditor  and  motion. 

W.  Manning  Van  Hevsen^  for  judgment  debtor,  op- 
posed. 
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GiEGERiGH,  J. — The  only  jurisdictional  question  aris- 
ing upon  this  motion  relates  to  the  debtor  having  a  place 
for  the  regular  transaction  of  business  in  person  within 
the  county  at  the  time  when  the  order  was  obtained. 
The  other  objections  are  to  be  formal  defects  as  claimed. 
In  the  affidavit  of  the  judgment  debtor  upon  which  the 
order  to  show  cause  was  granted,  he  states  that  he  has 
been  for  the  past  six  weeks  and  still  is  an  agent  for  an  in- 
surance company  having  an  office  in  the  City  of  New  York  ; 
and  that  he  has  desk  and  chair  room  in  that  office.  This 
is  certainly  an  office  for  the  regular  transaction  of  business 
within  the  meaning  of  the  Code,  and  the  principal  con- 
tention is  that  the  judgment  debtor  does  not  transact  the 
business  in  person^  because  he  is  an  agent.  This  view 
is  not  the  aspect  in  which  the  business  relation  of  princi- 
pal and  agent  has  been  regarded  by  the  Courts  with  refer- 
ence to  these  proceedings.  It  is  held  where  the  judgment 
debtor  transacts  business  through  an  agent,  that  the 
agent's  place  of  business  is  not  that  of  the  priucipal. 
because  of  lack  of  personal  identity  (Brown  v,  Gump,  59 
Hoto.  Pr.  7?.,  507).  The  provision  relates  not  to  the  per- 
sonal responsibility  for  keeping  the  place  of  business  open, 
but  to  the  personal  attendance  of  the  debtor  in  the  place 
so  kept.  In  absence  of  proof  that  the  judgment  debtor 
was  continuously  away  from  his  admitted  place  of  business 
by  the  requirements  of  his  occupation,  it  is  only  reason- 
able to  hold  that  he  is  within  the  intent  of  section  2458  of 
the  Code  of  Civil  Procedure. 

The  case  of  Belkoap  v,  Hasbrouck  (13  Ahb,  R.^  413), 
is  not,  therefore,  applicable.  The  formal  defects  alleged 
are  not  material. 

The  statement  in  the  affidavit  that  the  judgment 
debtor  has  ''  an  office ''  for  the  transaction  of  business  in 
person  merely  acts  as  a  stronger  allegation  than  the  Code 
demands  by  designating  the  nature  of  the  ''  place."  The 
affidavit  has  a  very  complete  statement  of  the  deponent's 
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authority,  and  bears  a  satisfactory  indorsement  of  the  at- 
tomey's  name  (Brown  v,  Howard,  8  JV^.  Y.  Sup,,  59). 

The  question  of  defendant's  residence  within  the 
county  does  not  arise,  as  the  proceedings  are  instituted 
upon  the  ground  of  defendant's  legal  pla^e  of  business. 
The  fact  that  the  moving  affidavit  wrongly  states  the  date 
of  the  issuing  of  the  execution  does  not  go  to  the  jurisdic- 
tion. The  only  hardship  which  the  judgment  debtor  pre- 
dicates of  the  irregularity  would  go  to  the  fact  of  his 
residence  at  the  time  of  such  issuance,  but  this  fact  is  not 
connected  with  the  question  before  us,  as  shown  above. 
This  is  clearly  a  proper  case  for  the  Court  to  disregard  an 
immaterial  error  in  the  exercise  of  its  inherent  powers 
(Code  of  Civil  Procedure,  section  723). 

The  motion,  therefore,  should  be  denied  and  the  stay 
vacated,  with  $10  costs. 


DODE,    Kespondent,    v,    MANHATTAN    EAILWAY 
COMPANY  AND  Another,  Appellants. 

Supreme  Court,    First   Department,    General   Term^ 

June,    1893. 

§  3253. 

Extra  allmtance — upan  what  granted. 

In  an  action  to  recover  damages  to  rental  value  of  real  property  caused 
by  the  maintenance  of  an  elevated  railway  in  front  thereof,  and  to 
restrain  its  operation,  where  such  damages  are  awarded,  and 
it  is  adjudged  that  has  been  damaged  in  the  sum  of  f  800  by  the 
taking  of  his  basements,  an  injunction  is  granted  unless  said  sum 
is  paid  therefor,  that  sum  represents  the  value  of  the  subject  mat- 
ter, and  an  extra  allowance  based  thereon,  may  be  granted  the 
plaintiff. 

{Decided  Ju?ie,  18030 


VOL.  xxrn.  isi 


Dode  f>,  Manha*tan  Railway  Company. 


Appeal  bj  defendant  from  an  order  of  the  New  York 
CJourt,  special  term,  granting  plaintiff  an  additional  allow- 
ance, and  from  an  order  denying  a  motion  to  resettle  the 
first  order. 

The  facts  appear  in  the  opinion. 

Herbert  Barry  {Davies,  Shart  <&  Tawnsend, 
Attorneys),  for  defendants,  appellants. 

Henry  C.  Foster  for  plaintiff,  respondent. 

Per  Curiam  (Van  Brunt,  P.  J.,  Follett  &  Parker,  J. 
J.)  This  action  was  brought  to  recover  the  damages  sus- 
tained by  an  abutting  owner  occasioned  by  the  construc- 
tion and  operation  of  tbe  defendants'  railroad  in  one  of 
the  streets  of  this  city.  It  was  tried  before  a  referee,  who 
found  that  the  damages  sustained  by  the  plaintiff  by  the 
operation  of  the  road  from  the  time  it  was  built  to  the 
date  of  the  trial  of  the  action  wer(3  8338.76,  and  that  the 
injury  sustained  by  the  plaintiff  by  the  tiiking  of  the  ease- 
ments— usually  termed  fee  damages — amounted  to  $800. 
The  plaintiff  moved  for  an  additional  allowance,  and  five 
per  cent,  was  granted.  The  defendants  insist  that  the 
Court  erred  in  granting  an  additional  allowance  upon  the 
amount  of  the  so-called  fee  damages. 

The  Code  provides  (§  3253)  that  an  allowance  may 
be  made  "  upon  the  sum  recovered,  or  claimed,  or  the 
value  of  the  subject  matter  involved."  The  $800  does  not 
represent  a  sum  absolutely  recovered  by  the  plaintiff.  It 
was  payable  at  the  election  of  the  defendants.  But  the 
injury  to  the  plaintiffs  easements  was  a  part  of  the  subject 
matter  involved  in  the  action,  and  the  damages  occasioned 
by  the  injury  to  those  easements  having  been  assessed  at 
the  sum  of  $800,  we  think  that  the  amount  represents  the 
value  of  the  subject  matter  involved,  and  that  the  Court 
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might  grant  an  additional  allowance  upon  that  sum  (Lat- 
timer  v.  Livermore,  72  iV.  Y.,  174 ;  Johnson  v.  Shelter  Is- 
land Ass'n,  122  id.,  330). 

Upon  the  motion  made  for  an  additional  allowance 
the  plaintiff  failed  to  produce  a  certificate  of  the  referee 
that  the  case  was  difficult  and  extraordinary.  It  is  usiial, 
and  we  regard  it  as  the  better  practice,  not  to  grant  an 
additional  allowance  without  a  certificate  of  the  referee 
who  tried  the  cause ;  but  the  absence  of  it  is  not  jurisdic- 
tional, and  does  not  deprive  the  Court  of  the  power  to 
consider  the  motion  and  determine  for  itself  whether  the 
case  falls  within  the  language  of  the  Code. 

It  is  not  recited  in  the  order  granting  the  additional 
allowance  that  the  referee's  report  was  read  upon  the 
motion,  and  the  defendants  insist  that  it  was  orally  agreed 
on  the  hearing  that  the  plaintiflf  had  applied  for  a  certifi- 
cate from  the  referee,  which  had  been  refused.  The 
defendants  moved  for  a  resettlement  of  the  order,  by 
having  inserted  therein  the  fact  that  it  was  agreed,  upon 
the  argument,  that  the  referee  had  refused  a  certificate  on 
the  application  of  the  plaintiff,  and  that  his  report  was 
read  on  the  motion,  which  was  refused. 

The  report  of  the  referee  is  a  part  of  the  record  pre- 
sented upon  this  appeal,  and  it  must  be  presumed  that  it 
was  used  upon  the  motion,  and  so  both  parties  get  the 
same  benefit  from  it  as  though  it  had  been  recited  in  the 
order  that  it  was  so  used.  The  Court  had  the  right  to 
determine  for  itself  whether  or  not  it  was  agreed  upon  the 
hearing  of  the  motion  that  a  certificate  of  the  referee  had 
been  applied  for  and  refused.  It  may  be  that  the  atten- 
tion of  the  Court  was  not  called  to  the  statement.  Had 
the  parties  desired  to  make  this  fact  a  part  of  the  record, 
either  they  should  have  filed  a  stipulation  or  else  the 
party  desiring  to  have  it  appear  should  have  presented  an 
affidavit  on  the  hearing  of  the  motion  stating  the  fact. 

We  think  no  error  was  committed  in  refusing  to  re* 
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settle  the  order,  and,  undet  the  view  we  have  taken  of  the 
case,  a  resettlement  of  it  would  not  have  affected  the 
rights  of  the  defendants. 

The  orders  should  be  affirmed,  with  $10  costs  and 
printing  disbursments. 


PETEAKION  V.  AEBELLT. 

New  York  Court  of  Common  Pleas,  Special  Term, 

August,  1893. 

§508. 

PUading — complaint  when  sufficient  in  action  far  accounting  vdth  reepect 

to  partnership  property — answer — not  performance  of  condition 

precedent — counter-claim  for  money  loaned. 

Upon  the  trial  of  a  demurrer  to  an  answer  and  claim  by  the  defendants 
that  the  complaint  is  insufficient,  should  receive  first  consideration* 

The  existence  of  conditions  precedent  to  the  partnership  agreement's 
not  presumed  in  the  absence  of  some  of  the  restrictions  in  the  con- 
tract and  relation  is  presumed  to  arise  at  the  time  of  the  execution 
of  the  article. 

A  partner  is  entitled  to  an  accounting  whether  there  are  assets  to  be 
divided  or  not,  his  liabilities  afford  him  sufficient  interest  in  the 
firm*8  affairs  to  enable  him  to  stand  before  the  Court  with  adequate 
cause  demanding  that  relief  and  therefore  the  amount  of  the  profits 
to  which  the  plaintiff  in  an  action  for  an  accounting  in  such  a  case 
may  be  entitled,  and  the  fact  of  his  due  performance  of  subsequent 
conditions  need  not  be  set  forth  in  the  complaint. 

In  an  action  brought  by  an  alleged  co-partner  for  an  accounting  with 
respect  to  the  partnership  property  but  where  such  averment  is  that 
the  time  for  the  performance  of  such  condition  has  been  extended 
for  the  space  of  six  months,  thereby  confessedly  altering  it  in  effect 
from  a  precedent  to  a  subsequent  condition,  the  defense  is  insuffi- 
cient and  a  demurrer  thereto  should  be  sustained. 
An  answer  in  equity  which  goes  to  the  relief  demanded  is  proper. 

Van  Rensselaer  v.  Brice,  4  Paige,  177 ;  followed. 
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The  fact  that  the  same  aUegations  which  form  the  basis  of  a  partial  de- 
fense, are  embodied  in  the  complaint,  does  not  take  from  its  character 
of  matter  within  the  meaning  of  the  Code  of  Civil  Procedure  where 
it  is  extraneous  to  the  basis  of  the  relief  asked  and  its  recital  does 
not  prelude  its  use  as  a  basis  of  defense. 

An  action  between  partners  for  an  accounting  is  an  action  upon  con- 
tract and  the  defendant  may  interpose  as  a  defense  another  action 
arising  upon  the  contract. 

Where  an  answer  alleged  as  a  counter-claim  '*  that  before  the  signing 
of  said  agreement  in  writing  on  March  1 ,  1892,  plaintiff  was  indebted 
to  the  defendant  in  the  sum  of  $435  for  money  theretofore  loaned 
to  plaintiff  by  defendant  that  no  part  of  said  sum  has  been  paid  "  is 
not  sufficient. 

Upon  the  allegation  of  money  loaned  it  is  not  sufficient  to  further  aver 
that  it  is  due  as  the  presumption  of  law  is  that  it  was  due  at  once. 

Where  the  plaintiff  is  successful  as  to  one  of  several  grounds  of  demur- 
rer to  an  answer  and  unsuccessful  as  to  the  other  there  should  be 
no  costs  to  either  party. 

{Decided  Augtut,  1S93.) 

Trial  of  issue  or  law  arose  by  demurrer  to  answer. 
The  facts  appear  in  the  opinion. 
John  t\  ReiUy,  for  plaintiflF,  demurrer. 
Parker  cfe  Seymour^  for  defendant,  opposed. 

GiEGEBiGH,  J. — Under  the  rule  that  a  demurrer 
searches  the  record,  defendant  contends  that  the  amended 
complaint  herein  may  be  successfully  attacked  for  insuf- 
ficiency, in  that  it  does  not  allege  performance  of  a  condi- 
tion precedent  to  plaintiff's  becoming  defendant's  partner 
und3r  the  agreement  set  forth.  This  contention  properly 
requires  first  consideration.  The  condition  in  question 
was  the  payment  of  $250,  as  a  one-fourth  contribution  to 
the  partnership  capital,  and,  the  complaint  states,  "  when 
that  was  done,  three-fourths  of  the  printing  establish- 
ment and  newspaper  should  belong  to  the  defendant,  and 
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one-fourth  to  the  plaintiff."  The  existence  of  conditions 
precedent  to  a  partnership  agreement  is  not  presumed 
(  Bates  Part.,  §  84 ),  and,  in  the  absence  of  some  restriction 
in  the  contract,  the  relation  is  presumed  to  arise  at  the 
time  of  the  ex^cutibn  of  the  articles  (eVZ.,  Parsons  on 
Part.,  p  14.  The  fact  that  the  agreement  was  signed  be- 
ing set  forth  in  the  complaint,  the  presumption  is  raised 
that  the  parties  became  partners  at  that  time.  The  clause 
providing  for  the  payment  of  capital  is  set  forth  as  relat- 
ing to  the  partners'  shares  in  the  partnership  property;  but 
there  is  no  fair  inference  that  it  was  intended  to  impose 
a  condition  precedent  to  that  relation.  A  partner  id  en- 
titled to  an  accounting  whether  there  are  assets  to  be  di- 
vided or  not  ( Bates  Part.,  §  921),  as  the  adjustment  of 
his  liabilities  affords  him  sufficient  interest  in  the  firm's 
affairs  to  enable  him  to  stand  before  the  Court  with  an  ade- 
quate cause  for  demanding  that  relief.  Therefore,  the 
amount  of  profits  to  which  this  plaintiff  may  be  entitled 
and  the  fact  of  his  due  performance  of  subsequent  condi- 
tions need  not  be  set  forth  in  a  complaint  of  this  charac- 
ter. For  these  reasons,  I  consider  that  the  demurrer  here- 
in, cannot  reach  the  complaint  as  the  first  bad  pleading. 
The  first  ground  of  demurrer  to  the  answer  goes  to 
the  ''  second  and  separate  defense,"  which  is  thereby  at- 
tacked as  setting  up  the  general  issue  and  combining 
therewith  a  plea  in  confession  and  avoidance. 

The  preceding  allegations  of  the  answer,  which  are  re- 
ferred to  in  setting  up  this  defense  admit  the  making  of 
the  partnership  agreement  and  the  terms  thereof,  as  set 
forth,  relating  to  the  payment  of  the  capital.  Upon  this 
admission,  defendant  alleges  in  avoidance,  that  the  pay- 
ment by  plaintiff  of  the  amount  agreed  upon  toward  the 
capital  fund  was  a  condition  precedent,  which  had  not 
been  complied  with,  thereby  directly  attacking  plaintiff's 
standing  as  a  partner  and  going  to  his  whole  cause  of 
action.    While,  as  has  been  shown,  this  condition  was 
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not  to  be  presnmed  as  precedent  to  the  contract  when  ex- 
amining the  statement  of  the  cause  of  action  for  sufficiency, 
the  fact  that  it  was  snch  a  condition,  and  of  its  non-per- 
formance, may  well  be  tendered  by  the  answer  as  a  vital 
issue.  None  of  the  denials  which  are  combined  with  the 
8ej)arate  defense,  by  reference  to  the  preceding  allegations, 
are  inconsistent  with  the  issues  thus  tendered,  and  so 
cannot  affect  its  value  upon  a  demurrer  for  insufficiency. 

Unfortunately,  however,  for  the  sufficiency  of  this  de- 
fense, the  defendant,  in  seeking  to  strengthen  it,  has  made 
it  a  nullity  for  the  purposes  of  tliis  action  by  further  al- 
leging that  he  had  extended  the  plaintiff's  time  of  perfor- 
mance of  said  condition  for  the  space  of  six  months,  thereby 
confessedly  altering  it  in  effect  from  a  precedent  to  a  sub- 
sequeut  condition  and  leaving  the  plaintiff's  standing  as  a 
partner  unaffected. 

Therefore,  the  demurrer  to  this  defense  must  be  sus- 
tained. 

The  '^ third  and  separate  partial  defense"  is  assailed 
upon  the  ground  that  it  is  not  such  a  defense  as  is  intended 
by  section  508  of  the  Code.  By  the  provisions  of  that  sec- 
tion, such  a  defense  must  be  a  partial  defense  to  the  entire 
complaint  or  to  one  or  more  of  the  causes  of  action.  The 
partial  defense  herein  seeks  to  bar  one  of  the  collective 
forms  of  relief  asked  by  plaintiff  upon  his  statement  of  un 
entire  cause  of  action.  It  is  true  that  the  relief,  asked  is 
no  criterion  of  the  cause  of  action,  and  is  merely  what  the 
plaintiff  considers  himself  entitled  to ;  but  here  the  cause 
of  action  alleged  would  naturally  entitle  plaintiff  to  that 
form  of  relief  which  is  sought  to  be  barred  by  the  defense 
of  security  having  been  given  under  an  order  of  the  Court 
in  a  former  proceeding  between  the  parties.  This  being 
an  action  where  the  recovery  is  in  the  nature  of  specific 
forms  of  relief,  it  would  seem  that  the  partial  defense  in 
this  answer  properly  tends  to  reduce  that  recovery,  and 
hence  is  a  partial  defense  to  the  entire  complaint  within 
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the  spirit  of  sectionB  507  and  608  of  the  Code.  An  answer 
in  equity  which  goes  to  the  relief  demanded  is  proper.  As 
was  well  said  bj  Chancellor  Walworth,  in  Van  Rensselaer 
V.  Brice  (4  Paiffe,  177):  "If  the  matter  of  an  answer  is 
relevant — that  is,  if  it  can  have  any  influence  whatever  in 
the  decision  of  the  suit,  either  as  to  the  subject  matter  of 
the  controversy,  the  particular  relief  to  be  given,  or  as  to 
costs — it  is  not  impertinent." 

The  fact  that  the  same  allegation  which  forms  the 
basis  of  the  partial  defense  is  embodied  in  the  complaint 
does  not  take  from  its  character  of  new  matter  within  the 
meaning  of  the  Code.  It  is  extraneous  to  the  basis  of  the 
relief  asked,  and  therefore  its  recital  does  not  preclude  its 
use  as  a  basis  of  defense  (see  Manning  v.  Winter,  7  I[ur\y 
482). 

The  third  ground  of  demurrer  attacks  the  counterclaim 
as  not  being  of  the  nature  specified  in  section  501  of  the 
Code  of  Civil  Procedure.  It  is  contended  that  the  action 
is  purely  equitable,  and  that  the  defendant's  alleged  cause 
of  action,  arising  upon  the  contract,  cannot  be  interposed. 

This  view  cannot  be  supported.  The  cause  of  action 
herein  is  founded  upon  contract,  the  demand  for  relief  being 
no  criterion  of  the  nature  of  such  cause  (see  Marie  v.  Gar- 
rison, 13  All,  N.  a,  317). 

The  case  of  Davidge  v.  Mayo  (5  If,  Y,  SuppL,  475) 
appears  to  support  the  defendant's  practice. 

The  further  ground  of  demurrer  to  the  coimterclaim, 
for  insufficiency,  is  without  foundation.  The  allegation  is 
that  "before  the  signing  of  the  said  agreement,  in  writing, 
on  March  1st,  1892,  plaintiff  was  indebted  to  defendant  in 
the  sum  of  $435,  for  moneys  theretofore  loaned  to  plaintiff 
by  defendant;  that  no  pait  of  said  sum  has  been  paid.'' 
Thus  it  appears  that  the  defendant's  cause  of  action,  souud- 
ing  in  contract,  for  the  amount  demanded  existed  prior  to 
the  commencement  of  the  action,  and  has  not  as  yet  been 
met  by  payment.     Upon  an  allegation  of  money  loaned  it 


188  CIVIL  PROCEDURE  REPORTS.  ~^ 


Tbom  «.  Beard. 


is  not  necessary  to  further  aver  that  it  is  due,  as  the  pre- 
sumption of  law  is  that  it  was  due  at  once  (Clute  v,  McCrea, 
12  iT.  r.  Si.  R,  647). 

The  demurrer,  as  to  the  second  separate  defense,  must 
be  sustained,  and  in  its  other  parts  overruled.  The  plain- 
tiff being  successful  as  to  one  of  his  grounds  of  demurrer 
and  unsuccessful  as  to  the  others,  there  should  be  no  costs 
to  either  party  (Sargent  v.  The  Sargent  Granite  Co.,  52 
JT.  r.  State  Rep.,  pp.,  517,  519). 


THORN  AS  Administbatrix,  &c.,  op  Thorn,   Deceased, 

Respondent,  v.  BEARD,  Appellant, 

HATT,  Respondent. 

Supreme  Court,  Second  Department,  General  Term, 

July,  1893. 

§  3247. 

CoiU — liability  of  assignee  ofpUUntijr^  claims  for. 

One  to  whom  a  claim  has  been  assigned  as  collateral  security  for  an 
indebtedness  owing  him,  is  not  liable  for  and  should  not  be  or- 
dered to  pay  the  costs  of  an  action  brought  by  his  assignor  in  his 
own  name  and  in  which  he  was  defeated. 

Peck  v.  Yorks  (75  N,  T.,  421)  followed. 

{Bedded  July  28,  1893). 

Appeal  by  defendant  from  an  order  of  the  Dutchess 
Oounty  special  term  denying  his  motion  that  Peter  B. 
JHayt  as  assignee  of  the  plaintifTs  cause  of  action  and  the 
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person  beneficially  interested  in  the   action  pay  costs 
awarded  defendant  against  defendant. 

Other  facts  appear  in  the  opinion. 

Oliver  T.  Beard,  defendant^  appellant  in  person. 

Hackett  cfe  WilliaTns,  for  respondent,  Hayt. 

Wood  cfe  Morsehaiiser,  for  plaintiff,  respondent  Thorn. 

Pbatt,  J. — Motion  to  make  an  assignee  of  a  claim  in 
suit  pay  costs.  It  was  held  in  the  case  of  Peck  v.  Yorks 
(75  iT.  y.,  421)  that  an  assignment  of  a  cause  of  action, 
made  simply  as  collateral  to  an  indebtedness  of  the  as- 
signor to  the  assignee,  is  not  such  a  transfer  as  makes  the 
assignee  liable  for  costs,  under  the  provisions  of  the  old 
Code  of  Practice  (§  321),  and  this  rale  has  been  adhered  to 
ever  since. 

It  is  true  the  Code  was  re-enacted  and  amended  by 
substituting  section  3247  of  the  new  Code  of  Civil  Pro- 
cedure in  place  of  section  321  of  the  old  Code,  yet  in 
respect  to  this  matter  the  latter  section  is  not  materially 
varied  from  the  former.  This  is  so  stated  in  the  notes  to 
section  3247  of  new  Code.  See  Banks'  Bros.  Annotated 
Code. 

The  words  "  beneficially  interested  therein  "  mean 
one  who  takes  the  absolute  title  therein  as  tranferee,  and 
not  a  person  who  merely  holds  it  as  collateral  security  for 
the  payment  of  a  debt. 

In  this  case  it  appears  that  Hayt,  the  person  against 
whom  the  relief  was  sought,  was  a  holder  of  the  claim  in 
suit  as  collateral  security  for  a  debt  due  him  from  the 
plaintiff,  and  in  no  other  way  was  interested  in  said  suit. 

Order  affirmed,  with  costs  and  disbursements. 
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Dtkman,  J. — William  I.  Thorn  was  a  lawyer  in  the 
city  of  Poughkeepsie,  and  died  on  the  1st  day  of  March, 
1890.  Having  performed  professional  services  for  the 
defendant,  he  assigned  his  claim  therefor  to  Peter  B. 
Hayt  on  the  3d  day  of  Jajiuary,  1888,  as  collateral  secur- 
ity for  an  indebtedness  to  Hayt,  and  for  certain  contingent 
liability  as  indorser  of  notes. 

In  May,  1889,  Thorn  commenced  this  action  against 
the  defendant  to  recover  such  claim.  He  obtained  a 
judgment  against  Beard,  which  was  affirmed  at  the  general 
term  (14  i\^.  T.Supp.,  339  s.c.  39  St  Rep.,  30)  but  reversed 
in  the  court  of  appeals  (32  N.  E,  Rep.,  141.)  Mary  Thorn 
was  substituted  as  the  plaintiff. 

Upon  the  new  trial,  after  the  reversal  by  the  court  of 
appeals,  the  defendant  obtaiaed  a  judgment  for  costs,  and 
thereafter  made  a  motion  at  the  special  term  to  compel 
Mr.  Hayt  to  pay  the  costs,  upon  the  ground  that  he  was 
the  party  in  interest  for  whose  benefit  the  action  had  been 
prosecuted.  The  motion  was  denied,  and  the  defendant 
has  appealed  from  the  order  of  denial. 

The  appeal  cannot  prevail,  for  the  reason  that  an  as- 
signment of  a  cause  of  action  as  collateral  security  to  an 
indebtedness  of  the  assignor  to  the  assignee  is  not  such  a 
transfer  as  makes  the  assignee  liable  for  costs.  Peck  v. 
Yorks,  75  N.  r;,  421. 

The  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. 
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STEPHENS  AS  Beoeiyeb  of  the  MgCall  Publishing 
Company,  Respondent,  v.  PAGE  and  Another, 

Appellants. 

New  York  Ooubt  of  Common  Pleas,  General  Term, 

August,  1893. 

§§  2358-2463. 

J9uppl$mentary  proceedings — cannot  be  maintained  <ig<U'Mt  a  corporaUon, 

Supplementary  proceedings  cannot  be  maintained  against  a  corpora- 
tion, nor  can  a  receiver  of  a  corporation  be  appointed  in  such  pro- 
ceedings and  this  is  so,  although  the  corporation  is  a  foreign  cor- 
poration  or  fiscal  agency  within  the  state. 

{Bedded  August  9,  1898.) 


Appeal  by  the  defendants  from  a  judgment  rendered 
in  the  District  Court  of  the  City  of  New  York,  for  the 
3d  Judicial  District  in  favor  of  the  plaintiff. 

One  Walter  Logan,  having  recovered  judgment 
against  the  McCall  Publishing  Company,  a  foreign  cor- 
poration, issued  execution  against  its  property,  which  was 
returned  unsatisfied,  thereupon  he  procured  an  order  for 
the  examination  of  its  president  in  proceedings  supple- 
mentary to  execution  founded  upon  such  judgment.  A 
motion  was  made  at  Chambers  in  the  City  Court  to  vacate 
such  an  order,  which  was  denied,  and  thereafter  the  ex- 
amination of  the  President  and  defendant  was  had,  and 
upon  its  conclusion  the  Court  appointed,  upon  motion 
of  the  judgment  creditor,  the  present  plaiotiff,  receiver  of 
the  property  of  the  corporation.  He  qualified  by  filling 
the  bond  required  by  the  order  appointing  him,  and  after 
obtaining  the  leave  of  the  Court,  brought  thin  action  upon 
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a  claim  existing  in  favor  of  the  corporation,  and  against 
the  defendant. 

One  of  the  defendants  interposed,  and  the  action  was 
that  the  plaintiff  had  no  capacity  to  sue  and  the  Court 
had  no  power  nor  jurisdiction  to  apppoint  the  plaintiff 
receiver  for  the  reason  that  supplementary  proceedings 
were  not  authorized  against  a  foreign  corporation. 

The  plaintiff  recovered  judgment,  and  the  defendant 
appealed  therefrom. 

A.  A.  3fitch€ll,  for  defendant,  appellant. 

£.  c/.  Trinsdale,  for  plaintiff,  respondent. 

GiEGERiCH,  J. — The  principal  question  presented  by 
this  appeal  is,  can  a  foreign  corporation,  not  having  a 
place  of  business  within  the  state,  be  examined  as  a  judg- 
ment debtor  in  supplementary  proceedings,  for  the  pur- 
pose of  the  appointment  of  a  receiver  of  its  assets  to  be 
applied  upon  an  execution  ? 

Section  2463  of  the  Code  of  Civil  Procedure,  excepts 
from  the  provisions  of  the  foregoing  sections  relating  to 
supplementary  proceedings,  domestic  corporations  and 
foreign  corporations  specified  in  section  1812,  except  in 
proceedings  by  or  against  the  people. 

Section  1812  refers  to  and  is  to  be  read  with  section 
1810  and  is  declaratory  of  the  kinds  of  corporations  which 
come  within  the  provisions  of  such  latter  section. 

These  corporations  are  domestic  corporations  and 
foreign  corporations  doing  business  wifchin  the  state,  or 
having  therein  a  business  agency,  such  being  the  corpora- 
tions referred  to  in  section  2463. 

It  is  contended  that  since  there  is  no  mention  in 
section  1812  of  corporations  not  having  a  place  of  busi- 
ness within   the  state,  therefore  the   provisions  of    the 
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Code  relating  to  supplementary  proceedings  are  applic- 
able to  the  case  at  bar,  but  a  careful  reading  of  the  en- 
actment in  question  does  not  support  this  view. 

Section  1810  is  express  in  its  terms,  and  declaratory 
of  the  cases  where  a  receiyer  of  the  property  of  a  cor- 
poration may  be  appointed.  These  cases  do  not  include 
that  of  the  appointment  of  a  receiver  in  supplementary 
proceedings.  Section  1812  prescribes  over  what  corpor- 
ations a  receiver  may  be  appointed,  and  is,  in  effect, 
strengthened  by  the  declaration  in  section  2463,  which 
we  read  as  a  reiteration  of  such  former  section. 

Our  conclusion  is,  that  the  appointment  of  the  plain- 
tiff as  receiver  of  the  McOall  Publishing  Company  was 
unauthorized,  and  this  conclusion  appears  to  be  eminently 
reasonable,  iii  view  of  the  familiar  rule  that  preferences 
cannot  be  given  to  creditors  of  insolvent  corporations. 
A  contrary  determination  would,  in  effect,  be  a  granting 
of  such  a  preference.  Hammond  v.  Machine  Co.,  11 
JIow.  Pr.  29. 

So  much  for  the  respondent's  contention,  but  our 
determination  of  the  question  has  the  support  of  reason 
and  authority  upon  still  another  ground.  In  order  that 
supplementary  proceedings  may  be  instituted,  the  exe- 
cution must  have  been  issued  to  the  sheriff  of  the  county 
where  the  debtor  has  (1)  a  place  for  the  regular  trans- 
action of  business  in  person ;  (2)  where  he  resides ;  or  (3) 
if  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of 
the  county  where  the  judgment  roll  is  filed,  {Code  Civil 
Pro.  §  2458),  which  latter  requirement  necessarily  im- 
plies rebidenco  in  the  state  at  the  time  of  rendition  of 
judgment.  None  of  these  requirements  can  be  met  by  a 
foreign  corporation,  as,  in  no  sense,  can  such  a  cor^ior- 
ation  be  a  '^  resident.'* 

Moreover,  the  whole  intent  to  be  gathered  from  the 
sections  of  the  Code  relating  to  these  proceedings  is  that 
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the  judgment  debtor  should  be  a  natural  person.  Hinds 
V.  RaOroad  Co.,  10  Hmo.  Pr.  487. 

In  Sherwood  v,  Bailroad  Co.,  12  How.  Pr,  136,  it  is 
expressly  held  that  supplementary  proceedings  are  not  to 
be  taken  against  corporation.  These  two  last  cited  cases 
are  adjudications  under  the  old  Code,  but  the  provisions 
of  the  present  Code  with  reference  to  these  proceedings 
are,  as  far  as  this  question  is  concerned,  as  much  a  re- 
enactment  of  the  provisions  of  the  old  Code  as  though 
so  enacted  in  express  words.  See,  also,  Fiero  Spec,  Proc, 
p.  519. 

It  follows  that,  since  the  proceeding  was  unauthorized 
in  the  first  instance,  the  receiver  appointed  thereunder 
was  without  power  to  maintain  the  action  now  before  us. 

Our  conclusion  does  not  leave  a  creditor  of  a  foreign 
corporation  vdth  property  in  the  state,  but  with  no  place 
of  business  therein,  remediless,  as  is  contended  by  re- 
spondent to  be  the  case.  Equity  can  afford  relief  under 
a  state  of  facts  similar  to  those  before  us,  as  was  done, 
but  vrithout  preferences,  in  Bedmond  v,  Hoge,  3  Hun^ 
171. 

The  judgment  should  therefore  be  reversed,  and 
judgment  absolute,  for  dismissal  of  the  complaint,  should 
bo  directed  in  favor  of  the  defendants,  with  costs. 

BiscHOFF  J.,  concurred. 
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HOBTON,  Bbspondent,  v.  fiABNES,  et  al.  Appellants. 

Supreme  Coubt,  Second  Depabtment,  General  Term, 

July,  1893. 

§  870  et  seq, 
Baxtminatian  of  party  before  tricU—mffldeney  ofaffldavU, 

An  order  for  the  examination  of  a  defendant  before  trial  is  properly 
granted  upon  the  affidavit  of  her  attorney  and  the  pleadings  in  the 
action,  where  the  allegation  in  the  affidavit  of  the  attorney  on  infor- 
mation and  belief  is  contained  in  the  complaint  which  is  verified 
by  the  plaintiff. 

(Decided  July  2Sr  199^.^ 

Appeal  by  the  defendants  from  an  order  of  the  Kings 
County  Special  Term  denying  the  motion  to  set  aside  an 
order  for  the  examination  of  the  defendant  Wainwright  as 
a  party  before  trial. 

This  action  was  brought  to  recover  damages  for  per- 
sonal injuries  received  by  the  plaintiff  by  lawfully  using  a 
certain  apparatus  alleged  to  have  been  kept  by  the  defend- 
ants for  the  amusement  of  the  public  known  as  a  ''  Bazzle 
Dazzle."  The  plaintiff's  complaint  is  verified  by  her.  In 
which  she  alleges  that  she  is  informed  and  believes  that  at 
the  time  of  the  casualty  which  resulted  in  the  injuries  to 
recover  damages  for  which  she  sues,  the  defendants  were 
owners  or  lessees  of  a  certain  apparatus  to  be  maintained 
for  the  use  and  amusement  of  the  public,  commonly  known 
as  a  ''Bazzle  Dazzle,"  and  that  they  had  possession  and 
control  and  management  thereof. 

The  defendants'  answer  is  also  verified,  and  denies  the 
within  allegation  of  the  complaint.  The  plaintiff  applied 
upon  an  affidavit  made  by  her  attorney  and  upon  the  plead- 
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ings  in  the  action  for  the  examination  of  the  defendant 
Wainwright  as  a  party  before  trial.  This  affidavit  after 
showing  the  nature  of  the  action,  the  substance  of  the  al- 
legations  of  the  complaint  and  the  answer  stated  that  the 
testimony  of  the  defendant  Wainwright  is  material  and 
necessary  to  prove  the  control  of  such  "Razzle  Dazzle/' 
at  the  time  of  said  injuries;  that  deponent  deemed  it  ma- 
terial and  necessary  to  examine  said  defendant  in  advance 
of  the  trial  of  the  action  for  the  purpose  of  obtaining  judg- 
ment, and  showed  and  could  dispense  with  the  necessity 
of  procuring  witnesses  to  establish  facts  which  may  be  ad- 
mitted by  defendants  on  such  examination. 

The  complaint  also  averred  on  information  and  belief 
that  all  the  facts  above  referred  to  are  within  the  present 
knowledge  of  the  defendants,  and  that  it  is  material  and 
necessary  for  the  plain  tiff  to  ascertain  what  control  defend- 
ant had  of  the  Razzle  Dazzle  mentioned  in  the  complaint; 
that  the  testimony  of  the  defendant  Wainwright  is  thereby 
necessary  and  material  for  plaintiff  for  use  upon  the  trial 
of  this  action,  and  plaintiff  desires  and  intends  to  use  such 
testimony  on  thetrialof  the  action  for  the  purpose  of  prov- 
ing that  the  defendants  Wainwright  and  Barnes  had  pos- 
session and  control  of  the  Razzle  Dazzle  at  the  time  alleged 
in  the  complaint  that  they  were  the  owners  thereof. 

Raphael  J.  Moses,  Jr,,  for  defendants,  appellants. 

Hoswell  II.  Carpenter,  for  plaintiff,  respondent. 

Pratt,  J. — This  is  an  appeal  from  an  order  made  at 
special  term,  denying  defendants'  motion  to  set  aside  an 
order  for  the  examination  of  the  defendant  Wainwright  be- 
fore trial. 

The  motion  was  made  on  certain  grounds  particularly 
specified  in  defendants'  notice  of  motion.  It  is  unnecessary 
to  refer  to  but  two  of  them, — the  third  (that  "the  sourcea 
of  the  affiant's  information  are  not  disclosed")  and  the 
fourth,  (that  "the  allegations  as  to  plaintiffs  intentions  and 
allegations  are  not  corroborated  by  the  plaintiff.")     The 
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iUDLSwer  to  both  of  these  gronnds  is  that  the  order  for  defend- 
ant's examination  is  base. 1  on  the  pleadings,  as  weU  as  the 
affidavit  of  plaintiff's  attorney.  Every  allegation  in  the 
affidavit  that  is  alleged  on  information  and  belief  is  con- 
tained in  the  complaint. 

In  onr  opinion,  the  papers  on  which  the  order  was 
granted  were  sufficient,  and  the  motion  to  set  aside  the 
order  was  properly  denied. 

The  order  appealed  from  should  be  affirmed,  with 
'Costs. 

Babnabd,  p.  J.  and  Dtehan  J.  concurred. 


HATFIELD    Ebspondent,    v.    MALCOLM,  et  al,  The 
New  Amstebdah  Beal  Estate  Association, 

Appellants. 

Supreme  Coobt,  Second  Department,   General  Term, 

July,  1893. 

§§  438,  439,  1626  et  seq. 

Senice  by  pubUcaUon — with  affidavit  to  procure  order  for  sufficient — to  r»- 

doture  of  mortgage— proof s—referee^s  oath, 

A  corporation  to  which  a  deed  of  real  estate  has  been  given,  is  not  a 
necessary  party  defendant,  where  the  deed  has  not  been  recorded 
and  where  the  grantor  in  the  deed. was  the  manager  of  the  corpo. 
ration,  and  was  made  a  party  defendant  as  the  owner  of  the  equity, 
of  redemption. 

'Where  the  Sheriff  was  unable  to  find  a  defendant  or  his  wife  at  his 
place  of  residence,  and  the  plaintiff  was  informed  at  his  residence 
that  he  had  gone  to  Tennessee,  and  one  of  the  defendant's  brothers 
informed   plaintiff  that  he  was  at  the  races  at  Monmouth  Park 
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and  could  probably  be  found  at  a  certain  cafe,  but  was  not  found 
there,  and  neither  his  father  nor  his  brother  would  give  information 
where  he  coidd  be  fonnd^ffsld,  that  these  facts  showed  an  ex- 
treme effort  to  make  a  serrice  of  the  summons  and  complaint  in 
the  State,  and  it  was  fairly  to  be  inferred  that  he  was  evading  ser- 
Tice  by  absence  from  the  State  or  by  concealment  within  the  State. 
An  order  directing  the  service  of  a  summons  by  publication  need  not 
contain  the  option  that  service  out  of  the  State  be  made  i>ersonally. 

Ritten  e.  Qrifflth  (16  ffun,  454),  distinguished. 

An  affidavit  of  publication  of  a  summons  seven  weeks  from  July  16, 
to  August  26th,  1892,  both  dates  inclusive  and  another  to  the 
effect  that  it  had  been  probably  seven  successive  weeks  beginning 
July  16th,  1892  ;^Held,  sufficient. 

An  order  of  reference  upon  a  default  in  an  action  to  foreclose  a  mort- 
gage  is  not  jurisdictional. 

An  order  of  reference  upon  a  default  in  an  action  to  forclose  a  mort- 
gage, to  examine  a  plaintiff  as  to  the  truth  of  the  allegations  of  the 
complaint,  where  the  ccimplaint  averred  that  there  had  not  been 
any  payments  under  which  the  plaintiff  was  examined  and  testified 
before  the  referee  that  there  had  not  been  any  payments,  Held,  to 
be  in  due  form. 

The  presumption  is  that  a  referee  appointed  to  compute  the  amount 
due  in  an  action  to  foreclose  a  mortgage  has  taken  his  official  oath, 
and  the  facts  that  the  papers  are  silent  with  respect  thereto,  does 
not  require  that  a  motion  to  set  aside  a  judgment  on  that  ground 
should  be  granted. 

(Decided  July  28,  1898.) 

Appeal  by  the  New  Amsterdam  Real  Estate  Associa- 
tion from  an  order  of  the  Weschester  County  Special 
Term  denying  the  motion  for  a  judgment  directing  a  fore- 
closure of  a  mortgage  and  a  sale  of  the  property  covered 
thereby. 

The  facts  are  stated  in  the  opinion. 

John  H.  Clapp  {Jerolomon  dk  Arrowamith^  attorneys) 
for  tlie  New  Amsterdam  Real  Estate  Association,  appel* 
lants. 

H.  T.  Dikeman^  for  plaintifiF,  respondent. 


VOL.  XXin.  199 


Hatfield  v.  Malcolm. 


BAfiNABD,  P.  J . — The  plaintiff,  on  the  15th  of  March, 
1892,  conveyed  certain  property  in  Westchester  county  to 
the  defendant,  James  W.  Malcolm.  Malcolm  gave  back  a 
mortgage  for  a  large  part  of  the  purchase  money,  payable 
by  installments.  The  mortgage  provided  that,  upon  a 
default  in  the  payment  of  any  installment,  the  plaintiff 
was  empowered  to  sell  the  premises,  and  out  of  the  pro- 
ceeds to  pay  the  mortgage  d(*bt.  A  default  was  made  on 
the  loth  of  Jime,  1892,  in  thop.iyment  of  $6,0U0,then  due, 
and  the  plaintiff  foreclosed,  and  sold  the  property,  and 
bid  it  in  for  her  debt.  Soon  after  the  sale  by  the  plaintiff 
to  Malcolm,  he  sold  the  property  to  the  New  Amsterdam 
Beal  Estate  Association.  This  deed  was  not  recorded 
when  the  foreclosure  was  instituted.  Malcolm  was  the 
manager  for  the  real  estate  company,  and,  pending  the 
foreclosure,  this  company  was  fully  iuformed  of  the  pro- 
ceedings, and  took  no  action  in  respect  to  being  made  a 
party  defendant,  but  continued  to  negotiate  for  delay,  and 
the  objection  now  made,  that  the  company  should  have 
been  made  a  party  defendant,  is  without  force.  No  deed 
was  on  record.  Malcolm  was  its  trustee,  and  a  knowledge 
that  he  intended  to  convey  to  the  company  would  not 
have  justified  the  plaintiff  in  making  the  company  a  party 
until  the  deed  was  given. 

The  order  for  the  publication  was  based  upon 
sufficient  evidence,  and  was  in  due  form.  The  sheriff 
could  not  find  either  Malcolm  or  his  wife  in  Westchester 
county.  He  had  lived  with  his  father  at  Mt.  Pleasant. 
Inquiry  there  resulted  in  information  that  young  Mr. 
Malcolm  had  gone  to  Tennessee.  This  was  in  June,  1892. 
In  July,  1892,  one  of  Malcolm's  brothers  informed  the 
plaintiff's  agents  that  his  brother  was  at  the  races  at  Mon- 
mouth Park  on  the  4th  of  July,  1893,  and  he  could  be 
found,  probably,  at  Munden's  Cafe,  Sixth  avenue  and 
Thirtieth  street.  He  could  not  be  found  there.  Neither 
his  father  nor  his  brother  could  give  information  where  he 
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could  be  found.  The  papers  show  an  extreme  effort  to 
serve  him  with  the  papers  in  the  state,  and  fairly  justify 
an  inference  that  he  was  evading  service  by  absence  from 
the  state,  or  by  concealment  within  it.  The  order  need 
not  contain  the  option  that  a  personal  service  out  of  the 
state  be  made  personally.  The  case  of  Ritten  v.  GrifSth, 
16  IIuTiy  454  does  not  so  hold.  There  a  personal  service 
out  of  the  state  was  made  without  an  order  of  publication, 
and  such  a  service  was  held  void.  The  affidavit  of  publi- 
cation in  the  Westchester  County  Reporter  was  sufficient. 
It  had  a  summons  annexed  to  it,  which  was  proved  to 
have  been  published  seven  successive  weeks,  from  July, 
15,  1892,  to  August  26, 1892,  both  inclusive.  The  affidavit 
of  publication  in  the  Eastern  State  Journal  is  to  the  effect 
that  an  annexed  summons  had  been  published  seven  suc- 
cessive times,  begi Tuning  July  16,  1892.  The  order  of 
reference  was  not  jurisdictive,  and  is  in  due  form.  It 
directed  the  referee  to  examine  the  plaintiff  as  to  the  truth 
of  the  allegations  of  the  complaint.  The  complaint 
averred  that  there  were  no  payments,  and  the  plaintiff 
was  examined,  and  so  testified  before  the  referee.  As  to 
the  fact  whether  the  referee  took  the  official  oath  the 
papers  are  <silent.  The  presumption  is  in  favor  of  the 
performance  of  official  duty.  The  order  should  therefore 
be  affirmed,  with  the  costs  and  disbursements. 

Dykman  and  Pratt,  J.  J.  concurred. 
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aALLIGAN  V.  HOBNTHAL. 

SUPBEMB    OOTJBT,  SeOOND    DepABTHENT,    GemXBAL    TxBK , 

July,  1893. 
§983. 

Place  of  triai—aeUon  againtst  public  officer  for  Ubel'-IfoUon  imposing 

conditum  for  denial. 

An  action  against  a  public  officer  to  recoyer  damages  for  libel  consist- 
ing of  the  publication  of  testimony  taken  by  the  defendant  in  his 
official  capacity  which  is  alleged  to  have  been  false,  and  to  have 
been  taken  without  jurisdiction  is  an  action  ''against  a  public 
officer  ....  for  an  act  done  in  yirtue  of  his  office  **  within  the 
meaning  of  section  988  eubd.  3,  of  the  Code  of  Civil  Procedure,  and 
is  triable  in  the  county  where  the  cause  of  action  or  some  part  of 
it,  arose. 

The  court  cannot,  as  the  condition  of  denying  a  motion  to  change  the 
place  of  trial,  reqidre  the  plaintiff  to  withdraw  one  of  her  causes 
of  action. 

{Dated  July  28,  1898.) 

Appeal  by  both  parties  from  an  order  of  the  Queens 
County  Special  Term,  denying  defendant's  motion  to 
change  the  place  of  trial  of  the  action  from  Qneens  to 
New  York  County,  and  requiring  plaintiff  as  a  condition 
of  the  denial  of  the  motion  to  strike  out  the  third  cause  of 
action  set  forth  in  the  complaint. 

The  opinion  states  the  facts. 
John  J.  Macklm,  for  plaintiff. 

WiUiam  N,  Cohen  (Hoadley^  Lauterbdch  cfe  Johnson^ 
Attorneys),  for  defendant. 
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Dykman,  J. — William  I.  Thorn  was  a  lawyer  in  the 
city  of  Poughkeepsie,  and  died  on  the  1st  day  of  March, 
1890.  Having  performed  professional  services  for  the 
defendant,  he  assigned  his  claim  therefor  to  Peter  B. 
Hayt  on  the  3d  day  of  January,  1888,  as  collateral  secur- 
ity for  an  indebtedness  to  Hayt,  and  for  certain  contingent 
liability  as  indorser  of  notes. 

In  May,  1889,  Thorn  commenced  this  action  against 
the  defendant  to  recover  such  claim.  He  obtained  a 
judgment  against  Beard,  which  was  affirmed  at  the  general 
term  (14  JV.  Y.  Supp.,  339  s.c.  39  St.  Rep,,  30)  but  reversed 
in  the  court  of  appeals  (32  N,  E,  Rep.,  141.)  Mary  Thorn 
was  substituted  as  the  plaintiff. 

Upon  the  new  trial,  after  the  reversal  by  the  court  of 
appeals,  the  defendant  obtained  a  judgment  for  costs,  and 
thereafter  made  a  motion  at  the  special  term  to  compel 
Mr.  Hayt  to  pay  the  costs,  upon  the  ground  that  he  was 
the  party  in  interest  for  whose  benefit  the  action  had  been 
prosecuted.  The  motion  was  denied,  and  the  defendant 
has  appealed  from  the  order  of  denial. 

The  appeal  cannot  prevail,  for  the  reason  that  an  as- 
signment of  a  cause  of  action  as  coUateral  security  to  an 
indebtedness  of  the  assignor  to  the  assignee  is  not  such  a 
transfer  as  makes  the  assignee  liable  for  costs.  Peck  v. 
Yorks,  75  N.  Y.,  421. 

The  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. 


I 

J 
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press,  and  that  an  injurious  article  was  published  in  the 
New  York  Tim^  on  the  11th  of  June,  1892 ;  that  the  de- 
fendant told  the  Times  reporter,  that  the  language  used 
by  the  plaintiff,  as  shown  by  the  evidence  of  under- 
teachers,  was  "  vile,  immoral,  and  disgusting ;"  that  the 
board  of  education  removed  the  plaintiff  from  her  position 
as  principal.  The  plaintiff  then  sets  forth  the  evidence, 
and  it  is  injurious  to  the  plaintiff.  The  answer  makes  de- 
nial of  certain  of  the  allegations  of  the  complaint,  and  sets 
up  the  proceedings  of  the  trustees,  and  claims  them  to  be 
privileged,  under  the  state  of  the  pleadings.  The  defend- 
ant, who  had  demanded  that  the  place  of  trial  be  changed 
from  Queens  county,  which  is  designated  in  complaint,  to 
the  county  of  New  York,  made  a  motion  to  change  the 
place  of  trial  to  New  York.  The  motion  is  based  upon 
the  fact  that  the  convenience  of  witnesses  will  be  promoted 
by  the  change. 

The  motion  ought  to  have  been  granted,  as  matter  of 
right,  under  •  subdivision  2,  section  983,  of  the  Code.  ^ 
The  defendant  is  sued  for  an  official  act,  and  it  is  not 
made  less  official  by  a  statement  that  the  statements  of 
the  witnesses  taken,  were  false  and  untrue,  if  the  witnesses 
testify  falsely,  the  testimony  will  protect  those  who  act 
upon  it,  if  they  have  not  procured  the  false  testimony,  if  it 
be  taken  in  a  regular  proceeding.  The  complaint  states 
that  it*  was  taken  without  notice.  The  answer  states  that 
it  was  taken  upon  notice,  and  thereby  an  official  act  is 
pleaded  if  the  defendant's  allegation  is  proven  on  the  trial. 
The  section  as  to  the  place  of  trial  for  official  acts  will  be 
rendered  futile  if  it  be  held  not  to  be  official  by  a  denial 
of  jurisdiction  to  do  the  act,  and  such  a  denial  be 
deemed  controlling  upon  the  defendant.  The  convenience 
of  witnesses  will  be  subserved  by  a  change  of  the  place  of 
triaL  None  of  the  witnesses  on  either  side  reside  in 
Queens  county. 

The  condition  that  the  plaintiff  shall  withdraw  the 
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third  clause  of  the  action  is  not  within  the  power  of  the 
court  to  impose  against  the  counsel  of  the  plaintiff.  She 
has  a  right  to  frame  her  complaint  under  the  rules  of  law, 
and  her  action  must  be  tried  upon  it.  The  order  should 
be  reversed,  with  costs  to  abide  event,  and  the  motion 
granted  without  conditions. 

Costs  of  appeal  to  neither  party  as  against  the  other. 


AVEBY  V.  AVERT,  et  al. 

Supreme  Court,  Fourth  Department,  Onondago 
CouNTT,  Special  Term,  Septemrer,  1893. 

§  66. 

Attorney* »  Uen — who  may  maintain  proceeding  to  enforce. 

Section  66  of  the  Code  of  Civil  Procedure  gives  an  attorney  a  lien  on  a 
cause  of  action  as  against  both  his  client  and  the  adverse  party, 
and  its  object  is  to  secure  to  the  attorney  the  payment  by  his 
client  of  the  costs  which  may  be  recovered  against  his  adversary. 
The  claim  against  the  client  is  tlie  principal  debt  and  the  lien  only 
a  collateral  security. 

The  attorney's  lien  for  costs  and  compensation  will  be  enforced  as 
against  the  opposite  party,  where  equity  requires  it,  upon  a  mo- 
tion of  the  lienor,  by  setting  aside  the  settlement  made  between 
the  parties  without  an  attorney's  consent  and  allowing  the  action 
to  be  prosecuted  by  the  attorney  in  his  own  behalf. 

If  the  settlement  of  an  action  between  the  parties  thereto  will  preju- 
dice the  claim  of  an  attorney  against  his  client,  or  could  in  equity 
affect  his  interests  in  any  manner,  it  will  be  set  aside,  no  matter  in 
how  good  faith  it  may  have  been  made. 

An  attorney  personally  is  the  necessary  actor  in  a  proceeding  to  en- 
force his  lien  upon  his  client's  cause  of  action  for  costs  and  com- 
pensation, and  the  client  cannot  institute  a  proceeding  on  behalf 
of  his  attorney,  so  that  it  may  stand  with  its  merits  separate  and 
apart  from  every  other  contingency  in  the  action. 
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A  motion  for  leave  to  prosecute  an  action  for  the  enforcement  of  an 
attorney's  lien  will  be  denied  where  it  does  not  appear  that  the 
interests  of  the  attorney  have  been  in  any  cwise  affected  by  settle- 
ment made  between  the  parties  and  where  it  appears  that  his 
client  possesses  large  financial  means  and  that  his  claim  for  com- 
pensation for  his  services  against  the  principal  debtor  is  perfectly 
good. 

Where  the  plaintiff  in  an  action  signed  a  stipulation  discontinuing  and 
settling  the  action,  and  thereafter  the  defendant,  instead  of  se- 
curing an  order  discontinuing  the  action,  served  an  answer  setting 
up  such  stipulation  as  a  defense,  and  the  plaintiff  claimed  that  the 
stipulation  was  obtained  by  fraud — Ileldj  that  an  order  should  not 
be  granted  substituting  the  plaintiff^s  attorney  in  his  place  as 
plaintiff  and  permitting  him  to  prosecute  the  action  for  the  en- 
forcement of  his  lien  for  services. 

(Decided  September  2, 1898.) 

Motion  by  the  plaintiff  to  discontinue  the  action  as 
to  Charles  E.  and  Clayton  D.  Avery,  for  an  order  allow- 
ing the  action  to  be  continued  by  his  attorney  against  the 
other  defendants  for  the  purpose  of  enforcing  his  statutory 
lien  for  costs.     The  opinion  states  the  facts. 

Irving  G.  Hubhsy  for  plaintiff  and  motion. 

Arthur  B.  Rider^  for  defendants,  opposed. 

WwGHT,  J. — This  action  was  brought  for  the  fore- 
closure of  a  mortgage,  on  which  the  complaint  alleges  $65 
was  due  as  interest,  which  the  verified  answer  denies. 
From  the  plaintiff's  papers  it  appears  that  before  the  an- 
swer was  served  the  defendant,  Charles  Avery,  in  an  inter- 
view with  the  plaintiff,  stated  to  him  that  he  had  paid  the 
costs  of  the  action  to  the  plaintiff's  attorney,  Mr.  Irving 
G.  Hubbs,  and  that  said  attorney  had  written  a  letter  to 
him,  the  plaintiff,  stating  that  fact  and  requesting  the 
plaintiff  to  sign  a  stipulation  discontinuing  and  settling 
the  action ;  and  he  also  exhibited  to  the  plaintiff  a  letter 
to  that  effect,  purporting  to  be  signed  by  ^d  attorney. 
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That  the  plaintiff  thereupon,  believing  said  statements  to 
be  true  and  the  letter  to  be  genuine,  signed  the  stipu- 
lation ;  that  said  statements  were  false  and  the  letter  a 
forgery.  After  the  stipulation  was  executed  and  de- 
livered to  the  defendant  Charles  Avery,  he,  instead  of 
moving  for  an  order  to  discontinue  the  action,  served  his 
answer,  setting  up,  among  other  things,  said  stipulation 
as  a  defense.  The  plaintiff  now  asks  the  intervention  of 
the  court  to  relieve  his  attorney  from  the  effect  of  the 
stipulation  which  the  plaintiff  himself  has  made,  on  the 
ground  that  the  stipulation  cuts  off  his  attorney's  statu- 
tory lien  for  costs.  Omission  to  consider  the  logic  of  the 
statute  in  many  cases  has  caused  considerable  chaos  in 
the  decisions  respecting  the  attorney's  lien.  The  statute 
gives  the  attorney  a  lien  on  the  cause  of  action  as  against 
both  his  client  and  the  adverse  party.  The  object  of  the 
lien  is  to  secure  to  the  attorney  the  payment  by  his 
client  of  the  costs  which  may  be  recovered  against  his 
adversary,  and  any  other  agreed  compensation  for  his 
services,. out  of  the  proceeds  of  the  action.  The  claim 
against  his  client  is  the  principal  debt.  The  lien  is  only 
a  collateral  security.  Courts  will  enforce  this  lien,  as 
against  the  opposite  party,  upon  the  motion  of  the  lienor, 
where  equity  requires  it,  by  setting  aside  a  settlement 
made  between  the  parties  without  the  attorney's  consent, 
and  allowing  the  action  to  be  proscuted  by  the  attorney 
in  his  owu  behalf.  Some  cases  have  held  that  a  settle- 
ment by  the  parties  will  not  be  set  aside  unless  it  was 
collusively  made  by  them  for  the  purpose  of  cheating  the 
attorney  out  of  his  compensation,  but  such  fraudulent 
purpose  is  not  essential  if  the  settlement  have  the  effect 
of  cheating  the  attorney.  If  it  prejudices  his  claim 
against  his  client,  or  inequitably  affects  his  interests  in 
any  manner,  it  will  be  set  aside,  no  matter  in  how  good 
faith  it  may  have  been  made.  But  in  this  case  the  lienor 
does  not  ask  the  enforcement  of  his  lien.    It  does  not  ap- 
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pear  that  he  personally  desires  to  take  upon  himself  the 
burden  of  the  prosecution  for  his  own  benefit  and  at  his 
own  risk,  but  the  plaintiff  makes  the  motion  on  behalf  of 
his  attorney.  The  rights  and  interests  of  the  client  are  in 
the  keeping  of  his  attorney,  and  it  is  a  sacred  trust ;  but 
to  hold  conversely  that  the  rights  and  interests  of  the  at- 
torney are  in  the  keeping  of  the  client  would  be  a  unique 
proposition  indeed.  The  attorney  personally  is  the  neces- 
sary actor  in  the  proceeding  to  enforce  his  own  lien. 
The  client  cannot  institute  the  proceeding  on  behalf  of 
his  attorney,  so  that  it  may  stand  with  its  merits  separate 
and  apart  from  every  other  contingency  in  the  action. 
Murray  v  Jibson,  22  Ifu?i,  386 ;  Wehle  v.  Conner,  83  Jff. 
jr.,  231;  OUwiU  v.  Ferdenhalven  {City  CL.  If.  Y,,)  7  N. 
Y.  Supp.,  99.  Further,  had  the  attorney  made  this  mo- 
tion personally,  it  would  fail,  because  it  does  not  appear 
that  the  interests  of  the  attorney  have  been  inequitably 
affected  by  the  settlement,  and  it  appears  that  his  client 
possesses  large  financial  means  and  that  his  claim  for 
compensation  for  his  services  against  the  principal  debtor 
is  perfectly  good.  There  is,  therefore,  no  reason  for  the 
attorney  to  invoke  the  courts  for  the  protection  of  his 
lien.  Pitcher  v.  Bobertson  {Sup,)  21  N.  Y.  Supp,,  66 ; 
Roberts  v.  Doty,  31  Ilun,  128 ;  Root  v.  Van  Duzen,  32 
Ilun,  63;  Washburn  v.  Mott  {Cir.  Ct,\  12  K  Y  Supp., 
Ill ;  Hart  v.  Mayor,  etc.,  69  Hun,  237,  23  K  Y  Supp., 
535.  Further,  the  questions  involved  in  this  motion  can 
best  be  determined  on  the  trial  of  the  action  in  the  form 
in  which  it  is  now  pending. 

The  defendants,  in  their  papers,  deny  the  allegation 
of  fraud  in  connection  with  the  settlement,  and  have  set 
up  the  stipulation  as  a  defense  in  their  answers,  and  have 
thus  invited  the  trial  of  its  validity  as  one  of  the  issues 
before  a  jury.  The  order  asked  for  would  change  the 
issues  thus  proffered  and  the  course  of  the  trial ;  would, 
in  effect,  drop  out  the  plaintiff  and  substitute  the  attorney 


208  CIVIL  PBOCEDURE  REPORTS. 

(Garland  «.  Van  RensBelaer. 

in  his  stead,  and  eliminate  the  question  of  fraud  from  the 
issues  at  the  request  of  the  party  who  is  here  complain- 
ing of  fraud.  This  ought  not  to  be  permitted,  since  the 
plaintiff,  upon  returning  the  $65,  will,  under  the  plead- 
ings, have  the  right  to  submit  to  the  jury  the  question  of 
fraud  in  the  settlement,  and  thus  a  more  full  and  com- 
plete investigation  may  be  had  of  the  facts  than  can  be 
had  from  the  papers  presented  on  this  motion.  The 
action  may  be  discontinued  as  against  the  defendants 
Clinton  E.  Avery  and  Clayton  D.  Avery  upon  the  pay- 
ment of  $10  costs  before  notice  of  trial,  but  the  remainder 
of  the  motion  is  denied. 


GARLAND,     et    al.    Respondents,    v.    VAN     RENS- 
SELAER, Impleaded,  etc..  Appellant. 

Supreme  Coubt,  Second   Department,  General  Term, 

July,  1893. 

§§  1010,  1021. 

Denyurrer — form  of  decMon—JudgmetU, 

An  order  oyerniliDg  a  demurrer  to  the  complaint  in  an  action,  and 
directing  judgment  in  favor  of  the  plaintiff  unless  the  defendant 
paid  costs  and  served  an  answer  within  twenty  days,  is  a  sufficient 
decision  within  the  meaning  of  section  1010  of  the  Oode  of  Civil 
Procedure;  the  order  for  judgment  was  final  if  the  terms  were 
not  accepted,  and  such  terms  not  having  been  complied  witb,  final 
judgment  thereupon  entered  was  regular. 

(Decided  July  28, 1893.) 

Appeal  by  defendant  Van  Rensselaer  from  an  order 
of  the  Westchester  county  special  term  denying  his  motion 
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to  vacate  a  judgment  entered  on  an  order  overruling  a 
demurrer  interposed  by  him  to  the  complaint. 

The  opinion  states  the  facts. 

Isaac  N,  Miller  {Howard  Allison^  attorney)  for  de- 
fendant, appellant. 

Charles  P.  and  Justin  A.  B.  Oowles  {E.  B.  cfe  6'.  P. 
CavoleSj  attorney)  for  plaihtiffs,  respondents. 

Babnard,  p.  J. — The  defendant  Van  Bensselaer  de- 
murred to  the  complaint  of  the  plaintiffs.  The  demurrer 
was  overruled,  and  judgment  ordered  in  favor  of  the 
plaintiffs  therein,  with  leave  to  the  defendant  to  answer 
within  20  days,  upon  the  payment  of  $20  costs.  The 
order  was  entered  on  the  28th  of  January,  1893,  and  a 
copy,  with  notice  of  the  entry  thereof,  was  served  on  the 
attorney  for  the  defendant  on  the  3d  of  February,  1893. 
The  costs  were  not  paid,  and  no  answer  was  served  within 
the  time.  The  plaintiff  entered  judgment  upon  the  de- 
murrer in  his  favor  March  1,  1893. 

The  demurring  defeudant  made  a  motion  to  set  aside 
this  judgment  as  irregular,  in  that  no  decision  hsA  been 
made  and  filed  under  sections  1010  and  1021  of  the  Code.^ 
The  order  for  judgment  was  a  sufficient  decision  under 
section  1010  of  the  Code.  Eaton  v.  Wells,  82  JN.  K  576; 
Wood  V.  Lary,  20  iV^.  JT.  Civ.  Pro,  136. 


*  The  authorities  differ  as  to  the  form  of  the  decision  to  be  made 
on  the  trial  of  an  issue  of  law.  See  in  addition  to  the  cases  above 
died,  Oilman  9.  Prentice  23  If.  T.  Oiv.  Pro.,  148 ;  Thompson  v.  Stanley 
22  /A,  431  and  note;  Village  of  Palmyra  o.  Wynckoop,  17 Id.,  187; 
Hecla  Con.  Gold  Mining  Co.  v.  O'Neill,  23  Id.,  143  and  note. 
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The  order  for  judgment  was  final  if  the  terms  were 
not  accepted,  and  the  judgment  was  regular,  under  section 
1021,  for  that  reason. 

The  order  should  be  affirmed,  with  costs  and  disburse- 
ments. 


Pbatt,  J.,  concurred. 


PECK  V.  DICKEY,  et  al. 
County  Court  of  Eockland  County,    Septembbb,  1893. 

§340. 

County  eourt8—jurt9diction  when  and  haw  to  appear. 

A  county  court  is  a  court  of  limited  jurisdiction,  and,  therefore,  the 
plaintiff  in  an  action  therein  must  allege  facts  showing  the  juris- 
diction of  the  court. 

Gilbert  v.  York  (111  N,  T,  544)  followed. 

^s.  county  court  has  jurisdiction  of  an  action  to  recover  chattels  the 
aggregate  value  of  which  does  not  exceed  $1,000,  where  the  chat- 
tels are  within  the  county  and  it  is  not  necessary  that  it  appear 
that  the  defendant  is  a  resident  of  the  county  or  that  he  should  be 
such* 

[DeMed  September  5,  1893.> 

Demurrer  to  complaint  on  the  ground  (1)  that  it  did 
not  state  a  cause  of  action ;  (2)  that  the  court  did  not  have 
jurisdiction  of  the  subject-matter  of  the  action ;  and  (3) 
that  the  court  did  not  have  jurisdiction  of  the  persons  of 
defendants. 
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Arthurs.  7b7/ipA:iW,  for  plaintiflf. 
George  A.  Wyre,  for  defendants. 

Weiant,  J. — This  is  an  original  action  in  the  county 
court  to  recoyer  the  posession  of  certain  chattels  alleged 
in  the  complaint  to  be  of  the  value  of  $400,  and  wherein 
judgment  is  demanded  for  the  possession  of  the  property, 
and  for  the  value  thereof  in  case  a  delivery  cannot  be  had, 
and  damages  to  the  amotmt  of  $800.  The  compliant  con- 
tains no  allegation  as  to  the  place  of  residence  of  the 
defendants.  To  this  complaint  the  defendants  demurred, 
on  the  grounds  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  ;  that  the  court 
has  not  jurisdiction  of  the  subject-matter  of  the  action ; 
and  that  the  court  has  no  jurisdiction  of  the  persons  of 
the  defendants.  Upon  the  trial  of  the  issues  of  law  thus 
raised,  the  only  point  urged  to  sustain  the  demurrer  was 
that  the  plaintiff,  in  order  to  show  the  jurisdiction 
of  the  court,  is  bound  to  allege  that  the  defendants  were 
residents  of  the  county  at  the  time  of  the  commencement 
of  this  action.  The  county  court  is  a  court  of  limited 
jurisdiction,  and,  that  being  so,  it  is  requisite  that  the 
plaintiff,  in  his  complaint,  should  allege  the  facts  neces- 
sary to  show  the  jurisdiction  of  the  court.  The  presump- 
tion is  that  a  court  of  inferior  jurisdiction  is  without 
jurisdiction  when  the  jurisdictional  facts  are  not  alleged 
in  the  complaint  in  an  action  therein  (Gilbert  v.  York,  111 
N.  y.,  544, 19  N,  E,  Rep,,  268);  and  county  courts  are 
affected  by  such  presumption  (/cZ.)  In  the  case  cited, 
which  was  an  action  to  recover  a  money  judgment,  it  was 
held,  upon  demurrer,  that  an  averment  in  the  complaint 
that  the  defendant  is  a  resident  of  the  county  is  necessary, 
and  that  the  omission  of  such  averment  is,  under  the 
Code,  a  ground  for  demurrer,  as  the  defect  appeared  on 
the  face  of  the  complaint.     Such  is  the  law  as  laid  down 
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by  the  highest  court  of  this  state,  and,  if  applicable  to 
this  case,  the  demurrer  is  well  taken.  It  therefore  be- 
comes necessary  to  inquire  and  determine  whether  or  not 
there  is  any  distinction  between  that  case  and  this. 

The  jurisdiction  of  county  courts  is  prescribed  by 
section  340  of  the  Code  of  Civil  Procedure.  It  is  there 
enacted  that  "  the  jurisdiction  of  each  county  court  extends 
to  the  following  actions  and  special  proceedings  in  addi- 
tion to  the  jurisdiction  *  *  *  conferred  *  »  *  by 
special  statutory  provision."  Subdivision  3  of  that  section 
provides  for  an  action  of  this  class.  The  jurisdiction  of 
county  courts  is  there  extended  "  to  an  action  for  any 
other  cause  where  the  defendant  is,  or,  if  there  are  two  or 
more  defendants,  where  all  of  them  are,  at  the  time  of  the 
commencement  of  the  action,  residents  of  the  county,  and 
wherein  the  complaint  demands  judgment  for  a  sum  of 
money  only,  not  exceeding  one  thousand  dollars ;  or  to 
recover  one  or  more  chattels  the  aggregate  value  of  which 
does  not  exceed  one  thousand  dollars,  with  or  without 
damages  for  the  taking  or  detention  thereof.*'  If  the 
words,  "where  the  defendant  is,  or,  if  there  are  two  or 
more  defendants,  where  all  of  them  are,  at  the  time  of  the 
commencement  of  the  action,  residents  of  the  coimty," 
are  applicable  to  an  action  to  recover  chattels,  then  the 
case  of  Gilbert  i\  York,  supra^  is  decisive  of  this,  and  the 
demurrer  is  well  taken.  I  have  been  unable,  after 
thorough  search,  to  find  any  authority  wherein  this  point 
has  received  consideration.  The  question,  therefore, 
comes  to  me  for  determination  without  the  aid  of  other 
judicial  or  legal  authority  or  consideration.  It  is  clear 
that,  under  subdivision  3  of  the  section  of  the  Code  cited, 
the  legislature  intended  to  bestow  jurisdiction  over  two 
different  and  separate  classes  of  actions,  and  therein  speci- 
fied them  as  one  for  "  a  sum  of  money  only,"  not  exceed- 
ing $1,000,  and  the  other  "to  recover  chattels,"  the 
aggregate  value  of  which  shall  not  exceed  that  sum.     It 
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would  seem  that  it  was  the  intention  to  provide  for  each 
class  of  actions  in  the  separate  parts  of  the  subdivision, 
completely  and  distinctly,  and  independently  of  the  other, 
in  like  manner  as  if  a  distinct  subdivision  had  been  en- 
acted to  cover  each  class.  As  to  the  first  class  jurisdiction 
is  conferred  where  the  defendant  is,  or  defendants  are  all 
residents  of  the  county,  and  the  complaint  demands  judg- 
ment for  a  sum  of  money  only ;  as  to  the  second,  where  the 
action  is  to  recover  chattels,  the  value  of  which  does  not 
exceed  the  sum  also  prescribed.  The  two  classes  are 
separately  and  distinctly  specified  by  phraseology  and 
punctuation.  If  it  were  the  intention  of  the  legislature  to 
bring  both  classes  of  actions  within  all  the  terms  of  the 
whole  subdivision  as  to  residence  and  otherwise,  would 
not  the  words  as  to  residence  of  the  defendants,  or  words 
expressing  like  requirements,  have  been  most  probably 
added  as  to  the  latter  class  of  action  ?  In  the  other  sub- 
divisions of  this  section  340,  jurisdiction  is  conferred  where 
the  situs  of  the  property  is  within  the  county,  and  the 
residences  of  the  parties  are  not  made  essential ;  and  such 
has  been  the  determination  of  the  courts.  Is  it  not 
reasonable  to  assume  that  in  this  class  of  cases  the  same 
intent  prevailed,  in  the  enactment  of  subdivision  3,  as  in 
such  other  subdivisions  where  the  jurisdiction  is  made  to 
rest  upon  the  situs  of  the  property,  or  upon  its  situs  and 
value  ?  It  may  be  noted  that  in  each  of  the  other  sub- 
divisions of  this  section  of  the  Code  each  class  of  cases  is 
separately  and  distinctly  provided  for,  and  each,  as  here, 
separated  by  a  semicolon,  indicating  the  disconnection  of 
the  classes.  In  subdivision  1,  several  classes  are  specified, 
and  then  the  words  "  where  the  real  property  to  which  the 
action  relates,  is  situated  within  the  county,"  are  added 
after  all.  That  makes  it  perfectly  clear  that  the  location 
of  the  property  applies  to  each  class  of  actions  therein- 
before enumerated,  and  without  consideration  of  the  place 
of  residence  of  the  parties.     If  the  matter  of  residence  was 
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intended  to  apply  to  both  classes  of  actions  specified  in 
subdivision  3,  why  not  have  added  the  words  "in  like 
manner  as  to  residence/'  at  the  foot  of  the  subdivision, 
thus  making  it  equally  clear  as  in  subdivision  1  ?  Again, 
at  the  close  of  subdivision  1,  jurisdiction  is  given  of  an 
action  to  foreclose  a  lien  upon  a  chattel,  where  the  lien 
does  not  exceed  11,000  in  amount,  "and  the  chattel  is 
found  within  the  county."  The  situs  of  the  chattel  and 
the  value  are  made  the  essentials  to  jurisdiction,  and  not 
the  residence  of  the  parties,  or  either  of  them.  Is  it  not 
quite  in  accord  to  assume  that  the  same  intent  prevailed 
in  the  use  of  like  words,  in  subdivision  3,  where  the  con- 
trary is  not  manifested  by  clear  expression  ?  If  it  were 
the  intention  to  have  the  provision  as  to  residence  of  the 
defendants  apply  in  an  action  of  this  class,  is  it  not  reason- 
able to  infer  that  the  phraseology  and  arrangement  of  words 
as  the  same  appear  in  subdivision  1  would  have  been 
followed,  the  classes  of  actions  being  all  enumerated,  and 
then  the  specific  essential  or  essentials  added,  ixpplyiug  to 
all  ?  Following  the  construction  of  subdivision  1  in  the 
formation  of  subdivision  3,  and  we  should  have  expected 
it  to  read  as  follows  : 

Still,  further,  if  the  requirement  as  to  residence  is  to 
apply  to  an  action  of  this  class,  would  not  the  construction 
or  formation  and  the  language  have  been  differently  writ- 
ten? We  find  the  words  ** to  recover"  at  the  beginning 
of  the  sentence  providing  for  cases  of  this  class ;  and  these 
evidently  must  be  carried  back  to  the  beginning  of  the 
subdivision,  and  there  connected,  and  read  after  the  words 
"  to  an  action,"  and  the  provision  is  then  complete  as  to 
the  class  of  actions  to  recover  chattels.  If  that  be  not  so, 
then  why  use  those  words  "  to  recover?"  Would  it  not 
have  been  just  as  appropriate,  and  more  specific  and  clear, 
to  have  continued  after  the  words  "dollars,"  at  the  end  of 
the  provision  as  to  the  first  class  of  actions,  and  then 
added  "  or  where  the  complaint  demands  the  recovery  of 
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one  or  more  chattels/*  etc.,  to  the  end.  It  may  also  be 
observed  how  specifically  the  requirement  as  to  either  the 
residence  of  the  parties  or  the  situs  of  the  property,  or 
both,  is  prescribed  in  each  class  of  proceedings  designated 
in  subdivision  4  of  this  same  section.  Throughout  the 
whole  section,  the  requisite  essentials  of  jurisdiction  are 
particularly  specified  for  each  class  of  cases,  and  it  is  not 
probable  that  the  legislature  intended  to  depart  from  this 
exactness  as  to  this  one  class  of  actions. 

Another  circumstance,  I  think,  may  be  invoked  to  sus- 
tain the  construction  of  this  subdivision  of  the  Code  for 
which  I  have  advanced  the  foregoing  suggestions.  The 
provision  of  the  Code  as  to  the  place  of  trial  of  actions 
discloses  a  purpose  therein  to  recognize  a  distinction  be- 
ween  local  and  transitory  actions.  It  is  based  iipon  the 
subject  matter  of  the  action,  where  the  action  is  brought 
to  recover  money  only,  and  does  not  involve  the  title,  dis- 
position, or  possession  of  property.  The  county  of  the 
residencejof  one  or  the  other  of  the  parties  is  generally  made 
county  of  trial,but  where  such  interest  in,  dispositioi),  or  the 
possession  of,  property  is  the  purpose  of  the  action,  the 
residence  of  the  parties  is  not  considered  material.  It 
seems  that  such  a  distinction  was  in  mind  in  framing  such 
provisions  of  the  Code,  and  it  may  well  be  that  in  enacting 
this  section  340  thereof,  as  to  the  jurisdiction  of  county 
courts,  a  like  intention  prevailed.  The  case  of  Bums  v. 
O'Neil  (10  Huriy  495),  cited  by  the  defendants'  counsel,  is 
not  in  conflict  with  the  construction  adopted.  That  was 
an  action  for  money  only,  and  as  to  such  an  action  it  is 
clearly  settled,  as  we  have  seen,  that  the  complaint  must 
allege  the  residence  of  the  defendants  to  be  within  the 
county.  The  demurrer  is  accordingly  overruled,  with  the 
privilege  to  the  defendants  of  answering^  upon  payment 
of  the  trial  fee. 
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HADLET  V,  PETHCAL,  et  al. 

SUPBBMB  COUBT,  FoURTH  DePARTICENT,  BbOOME  COUNTT, 

Special  Tebm,  October,  1890. 
§§  3228,  3236,  3251. 

Oo9U—of  motion  far  new  trial  dUereUonary^to  abide  event. 

The  coaU  of  a  motion  at  special  term  for  a  uew  trial  in  an  action  at 
law,  made  upon  a  case,  are  in  the  discretion  of  the  court. 

Where  the  discretion  of  the  court,  as  to  the  award  of  costs  of  a  motion 
for  a  new  trial,  has  been  fairly  exercised,  and  the  order  thereupon 
made  is  not  appealed  from,  the  determination  is  final. 

Where  a  motion  for  a  new  trial  was  granted  at  special  term  "  with 
costs  to  defendant  to  abide  the  eyent  *'  the  plaintiff  upon  succeed- 
log  on  a  new  trial,  cannot  tax  the  costs  of  such  motion. 

{Bedded  October  11, 1893.) 

Motion  bj  defendant  for  a  new  taxation  of  costs. 

The  facts  are  stated  in  the  opinion. 

Alexander  CummingSy  for  defendant  and  motion. 

A,  F.  Gladding,  for  plaintiff.,  opposed. 

Forbes,  J. — The  plaintiff  in  this  action  recovered  a 
vei  diet  at  the  Broome  circuit,  against  the  defendants,  for 
about  $3,300,  and  a  judgment  was  entered  thereon.  A 
motion  was  made  before  the  justice  who  held  the  circuit 
for  a  new  trial  upon  a  case  and  exceptions,  under  section 
1002  of  the  Code  of  Civil  Procedure.  The  judgment  was 
set  aside  at  tiie  special  term,  and  a  new  trial  was  granted 
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with  costs  to  the  defendants  to  abide  the  event.  No  ap- 
peal was  taken  from  the  order  granting  a  new  trial,  or 
from  the  judge's  determination  of  the  question  of  costs 
upon  that  motion.  A  retrial  was  had  at  the  circuit,  and 
the  plaintiff  recovered  a  verdict  of  $400.  Upon  taxation 
of  the  costs  by  the  plaintiff  before  the  clerk  of  Broome 
county,  the  costs  of  the  motion  for  a  new  trial — an  item 
of  $60 — was  allowed  by  the  clerk,  against  the  objection  of 
the  defendants.  It  is  claimed  on  the  part  of  the  plaintiff 
that ;  having  succeeded  finally  in  the  action,  he  is  entitled 
to  costs,  in  all  stages  of  the  action,  as  of  course,  under 
sections  3228  and  3251  of  the  Code  of  Civil  Procedure. 
The  defendants  claim  that,  from  the  peculiar  phraseology 
of  the  order  granting  a  new  trial  to  them,  the  plaintiff  is 
not  entitled  to  tax  the  costs  of  the  special  term  in  his 
favor,  and  this  is  the  only  question  for  discussion  upon 
this  motion. 

I  have  thus  far  been  unable  to  find  any  authority  ab- 
solutely decisive  of  the  question  here  presented.  The 
action  is  an  action  at  law.  The  cases  cited  by  the  mov- 
ing parties  are  cases  in  equity,  in  which  it  must  be  con- 
ceded that  the  costs  are  in  the  discretion  of  the  court ; 
while,  on  the  other  side  authorities  have  been  cited  which 
only  have  reference  to  the  determination  of  an  action  upon 
appeal  to  the  court  of  appeals,  leaving  the  question  an  open 
one,  in  an  action  at  law,  where  the  order  was  not  appealed 
from,  and  the  case  was  retried  from  the  circuit.  After 
such  examination  as  I  have  been  able  to  give  the  ques- 
tion,  I  am  convinced  that  the  plaintiff  is  not  entitled  to 
taXy  as  a  part  of  his  recovery,  the  costs  of  the  special 
term — First,  because  the  costs  upon  a  motion  for  a  new 
trial,  fall  within  section  3236  of  the  Code  of  Civil  Proced- 
ure, and  are  in  the  discretion  of  the  court.  That  discretion 
has  been  fairly  exercised,  the  provisions  of  the  order  un- 
appealedfrom  and  the  determination  is  therefore  11  iial. 
Clark  V,  Sullivan  {Suj).  10  N.  Y.  Supp.,  397  ;  Siegrist  v. 
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HoUoway,  7  N,  Y.  Civ  Pro.  58  ;  Cutlery  Co.  v.  Bowe,  5 
AJ>b,  N.  a,  142;  2  Riun,  Pr.p.  442).  In  the  last  au- 
thority cited,  the  following  language  is  used : 

"Where  a  motion  is  made  on  a  case,  the  costs  are  in 
the  discretion  of  the  court.  The  costs  upon  such  a  mo- 
tion are  fixed  by  section  3251  of  the  Code.  Where  the 
motion  is  made  upon  the  minutes,  the  costs  are  also  in 
the  discretion  of  the  court,  and  if  allowed,  are  only  ten 
dollars." 

In  Abbott*s  Annual  Digest  for  1887,  at  page  92 
(paragraph  37),  the  following  language  is  used  : 

"Where  the  defendant  is  defeated  at  a  trial,  and  suc- 
ceeds upon  appeal  in  having*  the  judgment  reversed,  with 
costs  ^  to  the  appellant  *  to  abide  the  event,  and  the 
plaintiff  succeeds  upon  the  new  trial,  he  cannot  tax  in  his 
favor,  the  costs  upon  the  appeal ;"  citing  the  case  of 
Bannerman  v.  Quackenbush,  2  City  CL  R.^  172. 

From  an  examination  of  this  authority,  reported  else- 
where, I  do  not  find  that  the  note  is  sustained  by  the  case 
as  digested.  But  see  Trust  Co.  v.  Whiton  (17  Hun^  593), 
Howell  V.  Van  Siclen  (4  Abb,  N.  (7.,  1;  and  note,  affirming 
8  Ilun^  524).  If  I  am  right  in  my  conclusion  that  the 
costs  on  a  motion  for  a  new  trial  are  in  the  discretion  of 
the  court,  then  there  is  no  difference  in  the  principle  to  be 
applied,  whether  the  action  is  one  of  equity  or  at  law. 
Copper  Co.  v,  Dimmock  (29  //wn,  299).  Then  the  cases 
of  Durant  v,  Abendroth  (48  Ilun^  16),  and  the  House  v^ 
Lockwood  (48  Ilun^  550),  may  be  used  to  sustain  the  con- 
tention of  the  defendants,  and  the  case  of  Thomas  v^ 
Evans  (Ilun^  442),  would  be  directly  in  point,  as  sustain- 
ing the  discretionary  power  of  the  justice  who  granted 
the  new  trial. 

Secondly,  the  rule  contended  for  by  the  defendants 
ought  to  prevail  as  the  law  in  cases  of  this  character,  and 
particularly  in  the  case  at  bar.     The  verdict  of  the  juxy. 
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concededlj  wrong,  was  set  aside  by  the  justice  who  held 
the  circuit ;  and  without  any  appeal  from  his  order,  which 
gave  costs  to  the  defendants  to  abide  the  event  of  the 
action,  a  new  trial  is  had  at  the  circuit,  and  a  juiy  give 
but  a  small  portion  of  the  original  damages.  If  the  plain- 
tiff is  correct  in  his  construction  that  his  right  to  costs  falls 
within  section  3228,  then  he  is  in  the  position  of  winning 
at  the  special  term^  by  compelling  the  defendants  to  pay 
for  the  reversal  of  his  former  erroneous  judgment  at  the 
circuit.  Sheridan  v.  Genet  1  JV^.  Y.  Civil  Pro,  309, 
and  note ;  Durant  v.  Abendroth,  (Sup,)  iV".*  Y.  Supp.  538. 
See  note  to  Sanders  v.  Townshend,  11  Abh.  N.  C,  217.  The 
construction  given  to  a  direction  by  the  court  of  costs  to  a 
particular  party,  as  applied  to  a  set  off  of  costs,  is  de- 
cided adversely  to  plaintiff  in  the  case  of  Murphy  v.  Tele- 
graph Co.  {City  Ct  N.  Y,)  9  N,  Y  Supj?,  28,  under 
section  779  of  the  Code  of  Civil  Procedure.  It  will  be 
seen  by  the  cases  cited  by  the  plaintiff  that  the  rule  there 
contended  for  is  one  established  by  the  court  of  appeals 
as  to  costs,  in  reference  to  the  effect  of  its  own  decisions, 
upon  a  final  judgment  in  that  court.  Murtha  v,  Curley, 
92  iV.  Y,  359.  But  that  rule  is  not  applicable  where  the 
costs  at  the  special  term  or  the  circuit  are  in  the  discre- 
tion of  the  courfc.  Tn  re  Water  Comr's  of  Amsterdam,  (104 
iT.  Y  677,  10  iV.  ^:  Itep,  545),  where  the  case  in  92  N. 
Y.  359,  supra,  is  distinguished,  and  the  following  head- 
note  is  given  :  "  The  words  *  with  costs,'  in  an  order  of 
affirmance  or  reversal  in  this  court,  in  a  case  where  the 
allowance  of  costs  is  discretionary,  means  costs  in  this 
court  only." 

The  motion  for  a  new  taxation  before  the 
county  clerk  of  Broome  county  must  therefore  be  granted, 
under  a  proper  order,  with  $10  costs  of  this  motion  to  the 
defendants,  to  be  deducted  from  the  judgment  and  execu- 
tion in  this  action. 
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ROGERS  V,  EARLE. 

SUPBRIOB   CiODBT  OF  THE    CiTY  OF  NeW  YoBK,  SpBOIAL 

Term,  September,  1893. 
§  2244. 

JurudicUon—ofJtutices  in  mimmary  prooeedinfft — equitable  defense. 

Under  section  2244  of  the  Code  of  Ciyil  Procedure,  as  amended  In  1898, 
a  tenant  may  plead  in  summary  proceeding  an  equitable  defense, 
wliich  will  defeat  the  proceedings  in  whole  or  in  part,  but  he  can- 
not obtain  any  affirmative  relief  against  the  landlord,  and  the  ten- 
ant where  he  is  entitled  to  affirmative  relief,  instead  of  pleading 
his  equitable  defense  or  counter-claim,  may  invoke  the  aid  of  a 
court  of  equity  at  once,  and  where  he  does  so  the  court  of  equity 
will  enjoin  the  summary  proceedings  instituted  by  his  landlord 
until  the  determination  of  the  action. 

Becker  t>.  Church  (115  JV.  F.,  682),  followed. 

It  aeems  that  parties  may  stipulate  away  their  rights  and  remedies,  and 
that  jurisdiction  must  depend  not  upon  inference  or  intendment, 
but  must  be  expressly  conferred. 

(^Decided  September  18,  1898.) 

Action  for  the  recission  of  certain  contracts  and  for 
other  equitable  relief. 

The  facts  are  stated  in  the  opinion. 

T.  E.  Steioart  and  E.  H.  Benn^   for  plaintiff  and 
motion. 

Ii»  Davidson  and  L,  L,  MlUer^  for  defendant,  op- 
posed. 
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MoAdam,  J. — The  defendant,  who  is  the  lessee  from 
the  Lorillard  estate  of  the  property  known  as  "  Earle's 
Hotel/*  made  an  underlease  to  the  plaintiffs  for  a  term 
commencing  February,  1893,  and  ending  May  1,  1899, 
when  the  first  term  of  the  defendant's  lease  from  the  Lor- 
illards  will  expire.  The  plaintiffs,  at  the  same  time,  pur- 
chased certain  furniture  and  fixtures  in  the  hotel  for 
$25,000,  in  addition  to  the  rental  agreed  to  be  paid,  which 
is  $24,000  a  year ;  and  the  defendant,  at  the  expiration 
of  the  term,  is  to  transfer  the  ground  lease  to  the  plain- 
tiffs, so  that  they  may  procure  the  renewal  thereof  from 
the  ground  landlord.  The  lease  from  the  Lorillards  re- 
quires the  defendant  to  pay  all  taxes  and  assessments 
upon  the  property,  and  in  the  event  of  nonpayment  the 
rights  of  the  lessees  are  liable  to  forfeiture.  It  appears 
that  the  defendant,  to  induce  the  plaintiffs  to  enter  into 
the  contracts  aforesaid,  represented  that  all  the  taxes  had 
been  paid,  a  representation  which  subsequently  proved 
untrue,  as  it  appeared  on  examination  that  the  taxes  were 
unpaid  for  the  years  1889,  1890,  1891  and  1892,  and  ag- 
gregated over  $15,000.  This  impairs  the  plaintiff's  estate 
to  that  extent,  as  well  as  rendering  it  liable  to  forfeiture 
whenever  the  Lorillards  seek  to  enforce  their  right 
thereto.  The  plaintiffs  have,  therefore,  filed  their  bill  in 
equity  for  the  recission  of  the  contracts,  the  annulment 
thereof,  and,  besides  other  incidental  relief,  they  ask 
that  certain  summary  proceedings  instituted  by  the  de- 
fendant as  landlord  be  enjoined  until  the  determination 
of  the  action.  Becker  v.  Church  (115  JV,  Y.,  562),  is  pre- 
cisely such  a  case  and  is  authority  for  the  injunctive 
relief  prayed  for.  That,  like  this,  was  a  suit  in  equity  by 
a  tenant  to  annul  a  lease,  and  the  court  held  that  he  was 
entitled  to  an  injunction  restraining  the  landlord  from 
prosecuting  summary  proceedings  during  the  pendency 
of  the  action.  Indeed,  by  the  lease  itself,  the  defendant 
made  his  right  to  institute  summary  proceedings  depend- 
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ent  on  his  compliance  with  all  the  terms  of  the  LoriUard 
lease,  and  parties  may,  it  seems,  stipulate  away  their 
rights  and  remedies.  In  re  New  York,  L.  &  W.  R.  Co. 
(98  iT.  Y.,  452, 453) ;  Vose  v.  Cockcroft,  44  JV.  Z.,  415, 423, 
424;  Elliot  v.  Wood,  45  iT.  Y,,  71.  The.  case  presented 
is,  by  the  allegations  and  proofs,  brought  within  the  rule 
that  an  injunction  may  issue  where  the  defense  is  of  an 
equitable  character,  which  the  court  entertaining  the  pro- 
ceeding cannot  administer  to  meet  all  exigencies  and  re- 
quirements. Balloton  v.  Seignett,  2  Aih.  Pr,^  121  ; 
Mclntyre  v,  Hernandez,  T  All.  Pr.  (iT.  S,),  214.  See, 
also.  Railway  Co.  v,  Ramsey,  45  N,  Y.y  at  page  647. 
The  statute  respecting  summary  proceedings,  in  effect,  es- 
tablishes the  same  rule  by  declaring  that  they  may  be 
stayed  by  injunction  where  a  similar  stay  would  be 
granted  in  an  action  of  ejectment  (Code,  §  2265),  and 
such  a  stay  was  always  allowable  in  cases  of  equitable 
defenses  not  available  in  a  common-law  action  (High 
Inj.,  §  63;  Hil.  Inj.  [3d  Ed.],  p.  660,  §  4).  But  the  de- 
fendant contends  that  all  this  has  been  changed  by  the 
amendment  to  section  2244  of  the  Code,  passed  in  1893, 
whereby  a  tenant  is  authorized  to  plead  to  a  summary 
proceeding  any  defense,  legal  or  equitable.  True,  the 
amendment  does  so  provide,  and  if  the  plaintiffs  can  ob- 
tain all  the  relief  they  require  by  means  of  such  a  de- 
fense they  require  no  aid  from  a  court  of  equity.  But 
the  amendment  serves  no  such  purpose.  The  power  con- 
ferred must  be  considered  with  reference  to  the  limited 
jurisdiction  to  which  it  is  attached,  and,  so  construed,  it 
affects  the  procedure  only  by  enlarging  the  number  of 
defenses  which  a  tenant  may  interpose  to  protect  his  pos- 
session. It  confers  no  equity  jurisdiction  upon  the  courts 
enumerated. 

District  courts  are  of  statutory  creation,  and  their 
jurisdiction  must  not  depend  upon  inference  or  intend- 
ment, but  must  be  expressly  conferred.    Even  the  form 


VOL.  XXni.  223 


Rogers  tJ.  Earle. 


of  judgment  therein  is  prescribed,  and  this  whether  the 
proceeding  is  tried  by  ttie  court  with  or  without  a  jury. 
There  is  no  provision  for  special  verdicts  or  findings  by 
the  court  or  jury,  and  nothing  authorizing  a  decree  ad- 
justing and  enforcing  equities  between  parties.  The 
equitable  defense  or  counterclaim  contemplated  by  the 
amendment  of  1893  is  evidently  one  which  goes  to  defeat 
the  proceeding  in  whole  or  part.  The  power  conferred 
stops  there  and  goes  no  further.  This  will  not  furnish 
the  relief  the  plaintiffs  require,  which  is  of  an  affirmative 
character,  extending  beyond  that  which  the  district  court 
may  administer  and  which  no  tribunal  but  a  court  of 
equity  can  grant.  In  such  a  case  it  must  be  evident  that 
the  aggrieved  party  may,  instead  of  seeking  relief  on  the 
instalment  plan — part  in  the  district  court  and  part  else- 
where— invoke  the  aid  of  a  court  of  equity  at  once  and 
dispose  of  the  entire  contention  in  one  proceeding. 
Where  power  to  entertain  equitable  defenses  or  counter- 
claims is  conferred  upon  courts  of  law,  it  is  neces- 
sary, in  order  to  determine  the  measure  of  power 
conferred,  to  inquire  whether  the  court  is  already  pos- 
sessed of  equity  jurisdiction,  for  in  such  instances,  the 
meaning  is  that  such  power  is  to  be  applied  in  aid 
of  the  defense  or  counterclaim  that  all  questions  may 
be  determined  by  the  same  judgment ;  but,  if  the  court 
upon  which  the  power  is  conferred  has  no  equity  juris- 
diction, then  the  power  must,  in  the  nature  of  things,  be 
limited  wholly  to  defensive  purposes,  and  is  available  only 
so  far  as  may  be  necessary  to  make  the  same  effective. 
It  is  to  be  used  as  a  shield,  not  as  a  sword.  Interposing 
all  equitable  defense  does  not  turn  an  action  or  proceed- 
ing into  an  equitable  one.  Webster  v.  Bond,  9  Sun,  437. 
The  amendment  of  1893  never  contemplated  that  the 
jurisdiction  of  the  old  court  of  chancery  should  attach  to 
inferior  jurisdictions  to  the  extent  of  enabling  them  to 
grant,  under  the  title  of  '^  equitable  defenses  or  counter- 
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claims,"  affinoatiYe  equitable  relief  of  the  natme  afforded 
by  a  cross  bill  or  otherwise.  It  merely  designed  that 
certain  minor  matters,  formerly  the  sabject  of  a  bill  in 
equity,  might,  without  that  formality,  at  the  option  of  the 
tenant,  be  used  by  him  to  defeat  the  sunmiary  remedy. 
Indeed,  the  act  may  be  broad  enough  to  defeat  an  in- 
junction where  the  power  conferred  is  adequate  to  answer 
all  possible  requirements;  but  where,  as  in  this  case, 
further  relief  of  an  affirmatiye  character  is  needed,  juris- 
diction now  as  formerly  may  be  invoked.  This  power 
existed  in  courts  of  equity  long  before  the  amendment  of 
1893,  and  continues  notwithstanding  it.  Railway  Co.  v, 
Ramsey,  45  JT.  y.,  at  page  649  ;  Popfinger  v.  Yutte,  102 
iV.  Y.  38,  6  iT.  £,  Hep.  259;  Shepard  v.  Raiboad  Co.,  131 
N.  Y,  215,  30  N.  E.  Rep.  187.  Although  it  was  intended 
that  district  courts  might,  within  the  scope  and  in  the  ex- 
ercise of  their  limited  jurisdiction,  consider  equitable  as 
well  as  legal  defenses,  their  powers  were  not  otherwise 
extended  by  express  enactment,  and  cannot  be  by  impli- 
cation or  intendment.  These  courts  have  neither  the 
machinery  nor  procedure  essential  to  the  exercise  of  that 
system  of  jurisprudence  which  was  exercised  and  per- 
fected by  the  old  court  of  chancery,  which  had  no  re- 
straint upon  it  but  certain  settled  rules  and  the  con- 
science of  the  chancellor.  The  case  of  Capet  v,  Parker,  (3 
Sandf,  662,)  serves  to  illustrate  the  principle  sought  to 
be  applied.  There  the  tenant,  after  the  teoancy  had  com- 
menced, contracted  to  purchase  the  property.  The  land- 
lord failed  to  convey  and  instituted  summary  proceedings 
to  remove  the  tenant  on  the  ground  of  holding  over.  The 
tenant  thereupon  filed  a  bill  for  specific  performance 
of  his  contract  of  purchase,  and  this  court  enjoined  the 
prosecution  of  the  summary  proceeding  upon  the  ground 
that  there  were  equities  involved  which  the  justice  enter- 
taining the  summary  proceeding  had  no  jurisdiction  to 
I  df^termine.     It  is  clear  that  even  the  amendment  of  1893^ 
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in  regard  to  equitable  defenses  or  coonterclaims,  would 
not  give  the  tenant,  in  such  a  case,  the  relief  he  required. 
The  inferior  court  could  not,  under  that  amendment,  de- 
cree or  enforce  specific  performance  against  the  landlord. 
The  most  it  could  do  would  be  to  find  for  the  tenant  on 
equitable  grounds,  leaving  either  party  to  seek  the  neces- 
sary substantial  relief  in  a  court  having  equity  jurisdic- 
tion. Two  trials  would  be  made  necessary,  instead  of 
one.  Equity  abhors  a  multiplicity  of  suits  and  will  en- 
join against  them  when  it  can. 

Under  the  circumstances,  the  rule  enforced  in  Becker 
V,  Church,  supra,  must  be  applied,  and  the  injunction 
continued,  with  $10  costs,  to  abide  event. 


COMPTON,  Respondent,  v.  BOWNE,  Appellant. 

New  York  Court  op  Common  Pleas,  General  Term, 

Octorer,  1893. 

§§  385,  386. 

JUmitaUan   to  actions-payment  when  does  not  extend  time  of-^mutual 

accounte* 

An  exception  to  the  denial  of  motion  to  dismiss  the  isomplaint  in  an 
action,  and  also  for  the  direction  of  a  verdict  in  defendant's  favor 
on  the  speciflc  ground  that  the  claim  in  suit  was  harred  hy  the 
statute  of  limitations,  raises  a  question  of  law,  for  the  determina- 
tion of  which,  on  appeal,  it  is  not  necessary  that  the  record  should 
purport  to  contain  all  the  evidence. 

The  effect  of  part  payment  in  defeating  the  operation  of  the  statute  of 
limitations  depends  upon  the  promise  it  implies  to  pay  the  residue, 
and  if  the  payment  is  intended  not  as  a  discharge  pro  tanto,  but 
as  a  complete  liquidation  of  the  entire  demand,  an  engagement  to 
pay  more  cannot  be  inferred  and  the  operation  of  the  statute  is 
not  defeated. 
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An  account  consisting  of  debits  on  one  side  and  credits  on  the  other 
is  not  a  mutual  open  and  current  account  where  there  have  been 
reciprocal  demands  between  the  parties  within  the  meaning  of 
the  statute  of  limitations. 

Payment  in  discharge  of  the  balance  of  a  closed  account  and  in  final 
settlement  of  the  transactions  between  the  paities,  is  not  an  item 
in  an  **  open  and  current  account  **  from  which  a  cause  of  action 
accrues  and  the  statute  of  limitations  begins  to  run. 

(Decided  October,  1898). 


Appeal  by  defendant  from  a  judgment  of  the  general 
term  of  the  City  Court  of  New  York,  affirming  a  judgment 
entered  at  trial  term  upon  a  verdict  in  favor  of  plaintiff, 
for  an  alleged  balance  of  commissions  earned  by  plaintiff 
upon  sales  of  cargoes  of  coal,  for  the  defendant. 

The  opinion  states  the  facts. 

Jf/jnes  L.  liishopy  for  defendant,  appellant. 

Jfyland  tfc  Zuhristie,  for  plaintiff,  respondent. 

Pryor,  J. — Upon  the  conclusion  of  plaintiff's  evidence 
the  defendant  moved  to  dismiss  the  complaint  on  the  spe- 
cific ground  that  the  claim  in  suit  was  barred  by  the  Stat- 
ute of  Limitations  ;  and  again,  at  the  close  of  the  case, 
for  the  same  reason,  he  requested  the  direction  of  a  ver- 
dict in  his  favor. 

To  enable  us  to  determine  whether,  in  denying  the 
motions,  the  court  below  committed  legal  error,  it  is  not 
liocessary  that  the  record  should  purport  to  contain  all 
the  evidence  (Remsen  v,  Wheeler,  3  Silvernail  Ct.  of  Ahb., 
43 ;  Halpin  v.  Ins.  Co.,  118  iT.  Z".,  165).  The  exception 
to  the  denial  of  the  motions  duly  presents  the  question 
for  adjudication  (Turner  v.  Weston,  133  JV.  Y.,  650,  651). 

It  is  conceded  that  the  Statute  of  Limitations  is  a 
conclusive  answer  to  the  action,  unless  the  defense  be 
obviated  by  the  payment  on  the  7th  of  June,  1882.  The 
legal  effect  of  that  payment  is  the  solitary  question  be- 
fore us. 

Treating  the  payment  as  on  account  of    a  claim 
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ii^aiust  which  the  statute  was  running,  its  inefficacj  to 
prevent  the  bar  is  plainly  apparent.  By  the  uncontro- 
verted  evidence,  the  payment  was  of  the  balance  of  ac- 
count between  the  parties,  and  was  intended  by  the  de- 
fendant in  full  settlement  of  his  entire  indebtedness  to 
the  plaintiff.  "  The  account  on  February  15th  stood  to 
his  credit  $359.54.  I  added  interest  to  June  7th,  $6.78, 
which  made  $366.42.  *  *  *  *  I  gave  him  a  check  on  June 
7th,  1882,  adding  interest  from  February  15th.  The 
amount  was  $366.42.  *  *  *  *  This  closed  the  whole  busi- 
ness." To  the  same  effect  is  the  testimony  of  the  plain- 
tiff himself ;  "  I  received  a  sum  of  money  from  him  by 
check,  dated  June  7th,  1882,  $366.42.  That  sum  was  the 
balance  shown  by  his  account  *  *  *  *  just  the  sum 
which  Mr.  Bowns  admitted  to  be  due  to  me." 

It  is  elementary  law  that  the  effect  of  part  payment 
in  defeating  the  operation  of  the  Statute  of  limitations  de- 
pends upon  the  promise  it  implies  to  pay  the  residue : 
but  if  the  payment  be  intended,  not  as  a  discharge  pro 
tanto,  but  as  a  complete  liquidation  of  the  entire  demand, 
how  can  an  engagement  to  pay  more  be  inferred?  The 
implication  of  an  acknowledgement  of  the  continuance  of 
the  debt  from  an  act  supposed  and  designed  to  extinguish 
it,  and  of  a  promise  of  further  payment  from  a  payment 
made  and  intended  as  final  and  complete,  is  a  palpable 
absurdity  Arnold  v.  Downing,  11  Barb.,  554 ;  Harper  v. 
Failey,  53  iT.  T.  442 ;  Sands  v,  Qelston,  15  Johns,  511 ; 
Hale  V.  Morse,  49  Conn.,  481 ;  Weston  v.  Hodgkins,  136 
Mass.,  326 ;  Bensons  v.  Clark,  59  Mich.,  414 ;  Wood  on 
Lim.,  sec.  97 ;  Buswell  on  Lim.,  sec.  77). 

Apprehending  the  force  of  the  foregoing  ai^ument, 
the  respondent  seeks  shelter  under  section  386  of  the  Code 
of  Civil  Procedure ;  but  this  provision  is  as  ineffectual  as 
section  395  to  rescue  his  claim  from  the  operation  of  the 
statute.  For  in  the  first  place,  the  account,  consisting 
apparently  of  debits  on  the  one  side  and  payments  on  the 
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oUier,  is  not  the  "  mntaal,  open  and  cnrrent  acconnty 
where  there  have  been  reciprocal  demands  between  the 
parties  "  contemplated  by  the  statute  (Chreen  v.  Disbrow, 
79  Jf.  Y.,  1),  and,  in  the  second  place,  if  it  be  such  an 
account,  still  the  payment  relied  on  to  defeat  the  statute, 
being  in  discharge  of  the  balance  upon  a  closed  account 
and  in  final  settlement  of  the  transactions  between  the 
parties,  cannot  in  the  nature  of  things,  be  that  ''item  *' 
in  an  ''  open  and  current  account "  from  which  the  cause 
of  action  accrues  and  the  Statute  of  Limitations  b^ins  to 
run.  The  proposition  is  so  self-evident  as  to  dispense 
with  alignment  to  elucidate  and  sustain  it.  It  is  an  in- 
evitable corroUary  from  the  reason  of  the  rule  of  limita- 
tion applicable  to  mutual  accounts  (Green  v.  Disbrow,  79 
iT.  Z;,  1,  10 ;  Gunn  v.  Gunn,  58  Am.  Hep.,  447,  454). 

Judgment  reversed  and  a  new  trial  ordered ;  costs  to 
abide  event. 

BooKSTAVEB,  P.  J«,  and  Bischoff,  J.  concurred. 


KINGSFORD,    Respondent,  v.   BUTLER,  Appellant. 

SuPBEME  Court,   Fourth  Department,    General  Term, 

September,  1893. 

§§  2916,  2918,  3063. 

Juitieei's  eawt— judgment  by  defauU— cohere  attachment  isnted^when 

jtuties  should  ditmisB  actum^<»ppeaL 

The  only  statute  giving  a  justice  of  the  peace  authority  to  enter 
Judgment  against  a  defendant  on  default  without  personal  ser- 
vice  of  the  summons  upon  him  is  the  proyision  of  section  2918  of 
the  Code  of  Civil  Procedure,  which  provides  that  judgment  may 


VOL.  XXIII.  229 


Kingsford  «.  Butler. 


be  entered  if  the  defendant's  property  has  been  duly  attached  by 
yirtue  of  a  warrant  of  attachment  that  has  not  been  vacated,  and 
in  that  case  it  is  only  presumptive  evidence  of  indebtedness  and 
can  be  salisfled  by  execution  only  against  the  property  so  at- 
tached. 

It  is  the  duty  of  a  justice  of  the  peace,  on  the  return  of  a  summons 
which  has  not  been  personally  served,  to  enter  judgment  by  de- 
fault only  where  the  records  show  an  attachment  lawfully  and 
regularly  executed,  and  where  the  attachment  was  issued  upon  an 
insufficient  affidavit  and  there  has  been  no  personal  service  of  the 
summons  or  appearance  of  the  defendant,  the  justice  has  never 
acquired  the  jurisdiction  over  the  person  of  the  defendant,  the  de- 
fendant's property  has  never  been  duly  attached,  and  a  judgment 
entered  by  default  is  unauthorized  and  should  be  reversed  on 
appeal. 

The  objection  that  a  justice  of  the  peace,  who  has,  without  the  per- 
sonal service  of  the  summons  upon  an  attachment  improperly 
issued,  rendered  judgment  against  a  defendant  was  without  juris- 
diction  so  to  do,  and  is  not  a  technical  one,  and,  therefore,  his 
judgment  cannot  be  affirmed  under  section  8008  of  the  Code  of 
Givil  Procedure,  providing  that  on  appeals  from  justices*  courts 
and  appellate  courts  must  render  judgment  according  to  the 
justice  of  case  without  regard  to  technical  errors  and  dtf  cts 
which  do  not  afiFect  the  merits  and  it  cannot  be  said  that  the  objec- 
tion is  technical  simply  because  the  defendant  does  not  appear  to 
contest  the  validity  of  the  debt  sued  upon. 

{DeeUUid  September  28,  1893.) 

Appeal  by  the  defendants  from  a  judgment  of  the 
Oswego  County  Court,  affirming  a  judgment  of  a  justioe's 
•court  entered  by  default. 

The  facts  appear  in  the  opinion. 

D.  P,  Lester y  for  defendant,  appellant. 
Z.  TT.  Balr  ',  for  plaintiff,  respondent. 

ft 

Pabkeb,  J. — The  facts  disclosed  by  the  appeal  book 
in  this  action  are  substantially  as  follows :  A  justice  of 
the  peace  issued  a  summons  in  favor  of  this  plaintiff 
against  the  defendant  upon  the  13th  day  of  August,  1892. 
At  the  same  time  he  issued  a  warrant  of  attachment 
against  the  defendant's  property.  The  attachment  was 
levied  by  the  constable  on  certain  personal  property  of 
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the  defendant,  and  a  certified  copy  of  it  and  of  an  in- 
ventory of  the  property  so  levied  upon  and  of  the  sum- 
mons were  each  left  by  the  constable  at  the  defendant's 
last  place  of  residence  with  a  person  of  suitable  age  and 
discretion.  No  personal  service  of  the  summons  was 
ever  made  upon  the  defendant,  nor  any  service  other 
than  as  above  stated.  The  affidavit  upon  which  the  war- 
rant of  attachment  was  issued  was  wholly  insufficient  to 
give  the  justice  jurisdiction.  The  case  of  Bump  v, 
Dehany,  12  N',  Y,  Supp.,  901,  is  an  authority  precisely  in 
point  on  that  question,  and  its  insufficiency  is  practically 
conceded  on  this  appeal.  Upon  the  return  day  of  the 
summons  no  one  appeared  on  the  part  of  defendant,  and 
judgment  was  taken  against  him  by  default  in  plaintiffs 
favor  for  $47.25,  debt  and  costs.  The  defendant  subse- 
quently appealed  to  the  county  court  of  Oswego  county, 
where  the  judgment  of  the  justice  was  affirmed,  and  from 
such  judgment  this  appeal  is  brought. 

There  is  no  statute  giving  a  justice  of  the  peace  au- 
thority to  enter  judgment  against  a  defendant  on  default 
unless  the  summons  has  been  personally  served  upon 
him,  except  the  provisions  of  section  2918  of  the  Code. 
By  that  section  it  is  provided  that  when  a  defendant  ^oes 
not  appear  and  the  summons  has  not  been  personally 
served  upon  him,  nevertheless  judgment  may  be  rendered 
against  him  if  his  property  "  has  been  duly  attached  by 
virtue  of  a  warrant  that  has  not  been  vacated."  The  sec- 
tion further  provides  that  the  judgment  so  rendered  is 
only  presumptive  evidence  of  indebtedness,  and  that  it 
can  be  satisfied  by  execution  only  against  the  property  so 
attached. 

In  the  case  at  bar,  therefore,  the  justice  had  no  juris- 
diction to  enter  judgment  against  defendant,  unless  his 
property  had  been  "  duly  attached  by  virtue  of  a  warrant 
that  had  not  been  vacated.'*  It  is  true  that  the  warrant 
which  the  justice  assumed  to  issue  had  never  been  vacated^ 
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but  can  it  be  said  that  defendant's  property  had  ever  been 
"  duly  attached  "  by  virtue  of  it  ?  I  think  not.  The  at- 
tachment was  entirely  unauthorized.  It  ought  never  to 
have  been  issued,  and  the  property  of  the  defendant 
ought  never  to  have  been  taken  upon  it.  By  section  2,916 
the  justice  is  given  authority,  "  on  his  own  motion/'  to 
vacate  the  attachment  on  tne  return  of  the  summons  "  if 
he  deems  the  papers  on  which  it  was  granted  insufficient 
to  authorize  it."  Beading  all  these  provisions  together, 
I  think  it  is  the  duty  of  a  justice,  on  the  return  of  a  sum- 
mons that  has  not  been  personally  served,  to  enter  judg- 
ment by  default  only  when  the  record  shows  an  attach- 
ment lawfully  issued  and  regularly  executed.  For  the 
want  of  a  personal  service  of  summons  he  has  never  ac- 
quired jurisdiction  over  the  person  of  defendant,  and  for 
the  want  of  an  attachment,  lawfully  issued,  the  proceed- 
ing against  the  property  of  defendant  is  utterly  unauthor- 
ized. Not  even  as  against  the  property  attached  has  ho 
acquired  any  jurisdiction,  for  clearly,  he  cannot  do  so  by 
issuing  a  process  he  had  no  authority  to  issue,  nor  by 
omitting  to  vacate  such  a  process  after  having  assumed  to 
issue  it.  On  the  return  of  the  summons,  therefore,  the 
justice  should  have  treated  the  case  as  if  no  attachment 
had  ever  been  issued,  and  his  entry  of  judgment  by  de- 
fault against  defendant  was  therefore  unauthorized. 

The  respondent's  counsel  claims  that  the  defendant 
does  not  dispute  the  validity  of  the  debt;  that  the  errors 
alleged  are  purely  technical ;  and  that,  therefore,  under 
section  3,063  of  the  Code,  the  county  court  correctly 
affirmed  the  judgment.  The  difficulty  with  that  argu- 
ment is  that  the  error  complained  of  is  not  by  any  means 
a  technical  one.  The  question  presented  by  this  appeal 
is  whether  a  justice  of  the  peace  may  enter  judgment 
against  a  party  on  default  without  first  having,  by  some 
lawful  process,  acquired  jurisdiction  to  do  so.  In  the 
course  of  this  action,  the  defendant  has  not,  as  yet,  been 
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called  upon  to  question  the  yalidity  of  the  plaintifiTs  claim 
When  he  shall  have  been  lawfully  summoned  into  court, 
or  when  his  property  shall  have  been  lawfully  subjected 
to  the  judgment  of  the  court,  by  the  service  of  a  lawful 
process  against  it,  it  may  be  that  he  will  successfully 
defend  against  the  plaintiffs  claim;  and,  until  he  has 
been  called  upon  to  make  his  defense,  it  can  hardly  be 
said  that  ''justice  has  been  done  "  by  rendering  any  judg- 
ment whatever  against  him.  It  does  not  appear,  there- 
fore, that  the  amount  of  the  judgment,  even,  is  correct, 
and  it  does  appear  that  the  justice  had  no  jurisdiction  to 
render  any  judgment  whatever  against  defendant.  To 
such  a  case  section  3,063  does  not  apply,  and  the  judg- 
ment of  the  justice  should  have  been  reversed.  The 
judgment  of  the  county  court  and  of  the  justice  should 
be  reversed,  with  costs. 

Mebwin,  J.,  concurred  in  the  result.       Habdin,  P.  J., 
not  voting. 


JORGENSEN  v,   THE  MINISTER,   ELDERS,  AND 
DEACONS  OF  THE  REFORMED  LOW  CHURCH 

OF  HARLEM,  etc.,  et  al. 

New  York  Coukt  op  Common  Pleas,  Special  Term, 

October,  1893. 

§§  382,  383. 

IdmUatians  to  action  for  personeU  injuriei—nuuanoe. 

Ao  action  to  recover  damages  for  personal  injuries  caused  by  the  main- 
tenance by  defendants  of  a  nuisance,  is  not  an  action  to  recover 
damages  for  personal  injuries  resulting  from  negligence,  and  there- 
fore the  time  limited  for  its  commencement  is  six,  and  not  three 
years  from  the  time  the  cause  of  action  accrued. 

(Decided  October  18.  1898). 
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Trial  of  demurrer  to  defense  consisidng  of  new  matter 
set  up  in  the  answer. 

This  action  was  brought  to  recover  for  loss  to  plain- 
tiff of  the  services  of  his  wife  resulting  from  personal  in- 
jaries  received  by  falling  down  a  cellar-way,  opening 
into  the  street  and  alleged  in  complaint  to  have  been  a 
public  nuisance. 

The  ninth  paragraph  of  the  answer  served  by  the 
defendants,  the  Minister,  Elders,  and  Deacons  of  the  re- 
formed Low  Dutch  Church  of  Harlem,  etc.,  is  as  follows : 

*'  Ninth,  and  for  a  further  and  separate  defense  de- 
fendant, alleges  upon  information  and  belief  that  the 
cause  of  action  set  forth  in  the  complaint  herein  did  not  | 

accrue  within  three  years  next  preceding  the  commence-  | 

ment  of  this  action."  I 

To  this  defense,  plaintiff  demtirred  on  the  ground 
that  it  was  insufficient. 

William  B.  Tullis,  for  plaintiff  aad  demurrer. 

Robert  A.  Johnston ^  for  defendants,  Ministers,  Elders, 
Deacons,  etc.,  opposed. 

GiEOEBiCH,  J. — The  question  raised  by  the  defendant 
in  opposition  to  the  demurrer  herein  is  whether  any  dis- 
tinction exists  between  an  action  for  personal  injuries 
caused  by  the  maintenance  of  a  nuisance  and  an  action 
for  personal  injuries  resulting  from  negligence,  with  ref- 
erence to  the  Statute  of  Limitations. 

The  complaint  clearly  sets  forth  the  cause  of  action 
for  damages  by  reason  of  the  maintenance  of  a  nuisance, 
and  unless  it  can  be  said  that  the  above  distinction  does 
not  exist,  the  demurrer  must  be  sustained. 

Section  382,  subdivision  3,  of  the  Code,  prescribes 
that  the  time  within  which  an  action  for  personal  injuries 
shall  be  brought,  is  six  years,  ''  except  in  a  case  where  a 
different  period  is  expressly  prescribed  in  this  chapter. 
The  only  express  exception  relative  to  an  action  for  per- 
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sonal  injuries  is  found  in  section  383^  subdivision  5, 
which  relates  to  personal  injuries  resulting  from  negli- 
gence, in  which  case  the  limitation  is  three  years. 

I  can  find  no  justification  for  holding  that  this  action 
can  be  brought  within  the  exception  expressed  in  the 
above  section.  The  question  of  negligence  is  not  in  this 
case,  an  unlawful  maintenance  of  the  structure  causing 
the  injury,  being  the  sole  gravamen  of  the  action.  Even 
under  the  most  liberal  consuction  of  section  383,  it  cannot 
be  said  to  comprise  an  action  of  this  character,  and  a  con- 
struction the  reverse  of  liberal  should  be  adopted  in  read- 
ing that  section  in  connection  with  the  former  provision^ 
in  derogation  of  which  it  stands. 

The  demurrer  is  therefore  sustained,  with  costs. 


AEROW  STEAMSHIP  CO.  v.  BENNETT. 

Supreme  C!ourt,  First  Department,  New  York  County,. 

Special  Term,  October,  1893. 

§§  481,  531,  1237. 

Judgment  roU — what  paper*  should  be  contcUned  »n,  w?iere  Jud  ment  i» 

entered  on  demurrer — biil  of  particulars. 

Where  a  demurrer  tfo  a  complaint  is  oyer-ruled  and  interlocutory 
judgment  entered  in  favor  of  the  plalnlift,  a  bill  of  particulars 
served  by  the  plaintiff  is  not  a  proper  part  of  the  judgment  roll 
and  a  motion  that  it  be  annexed  thereto  should  be  denied. 

A  bill  of  particulars  should  not  be  made  a  part  of  a  judgment  roll  tm- 
less  it  involves  the  merits  or  necessarily  affects  the  judgment. 

While  a  bill  of  particulars  has  been  spoken  of  as  an  amplification  of  the 
pleading  to  which  it  relates  and  must  be  considered  as  a  part 
thereof,  it  is  strictly  speaking  no  part  of  the  pleading  to  whiclL 
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refers ;  its  object  is  to  apprise  a  party  of  the  details  of  his  oppon- 
ent's claim  and  to  limit  a  party  to  the  Items  there  stated,  not  to 
state  facts  to  support  the  claims. 
(Deeided  October  18,  1893.) 


Motion  by  the  defendant  that  the  plaintiff  be  re- 
quired to  include  in  the  judgment  roll  made  up  on  the 
entry  of  interlocutory  judgment  herein,  a  bill  of  particu- 
lars served  by  it. 

On  May  10,  1893,  interlocutory  judgment  was  entered 
herein  over-mling  a  demurrer  interposed  by  defendant  to 
the  complaint,  but  granting  defendant  leave  to  answer 
over  on  paying  costs.  The  defendant  served  notice  of 
appeal  from  this  judgment  on  May  26, 1893,  and  on  the 
31st  day  of  the  same  month  he  served  upon  plaintiff's  at- 
torneys three  copies  of  the  printed  papers  on  appeal,  and 
they  signed  a  stipulation  to  the  effect  that  such  printed 
papers  were  correct  and  waiving  certification  thereof. 

The  cause  was  noticed  for  the  June  general  term  and 
again  for  the  October  general  term,  and  placed  upon  the 
calendar  for  the  last  named  term. 

Subsequently,  on  September  25th,  the  plaintiff's  at- 
torneys asserting  that  a  bill  of  particulars  served  by  them 
had  been  referred  to  on  the  argument  and  had  been  by 
them  inadvertently  omitted  from  the  judgment  roll  ob- 
tained and  served  an  order  to  show  cause  upon  which  this 
motion  was  made. 

David  JtcClure  {Turner,  McClure  cfe  Holaton,  attor- 
neys), for  plaintiff  amd  motion. 

A  bill  of  particulars  is  an  amplification  of  the  plead- 
ing to  which  it  is  attached  and  must  be  considered  as  a 
part  thereof.  Bowman  v.  Earl,  3  Duer^  691 ;  Starkweather 
V.  Kittle,  17  Wend.  20.  .  .  .  Higgenbotham  v.  Qreen, 
26  Bun,  261. 
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John  Tovmshendy  for  defendairt,  opposed. 

Ordinarily  a  bill  of  particnlars  forms  no  part  of  the 
record.  Kress  v.  Seligman,  8  Barb.,  439 ;  Orvis  v.  Dana, 
1  Ahb.  N.  a,  268 ;  S.  C.  6  Daly,  434.  The  general  term, 
first  department,  denied  a  motion  to  include  a  bill  of  par- 
ticulars in  a  judgment  roll,  saying  a  bill  of  particulars 
forms  no  part  of  the  judgment  roll  and  should  not  be  an- 
nexed except  for  reasons  special  and  satisfactory.  Putney 
V.  Tyng,  1  St,  Jiep,,  760  ....  Such  a  thing  as  an  answer, 
reply  or  demurrer  to  a  bill  of  particulars  is  almost  un- 
known. Kress  v.  Seligman,  8  Barb.,  439  ;  Orvis  v.  Dana, 
1  Ahh,  N.  a,  287  ',S.a%  Daly,  451.  ...  A  bill  of  par- 
ticulars is  never  used  to  supplement  a  material  allegation 
of  a  pleading.  Orvis  v.  Dana,  supra,  .  .  .  The  of&ce  of 
a  bill  of  particulars  is  not  to  state  the  grounds  upon  which 
the  plaintiff  claims  to  recover,  but  only  to  point  out  the 
items  and  particulars  of  his  claim.  Seaman  v.  Low,  4  Bosw. 
337.  A  bUl  of  particulars  does  not  change  the  nature  of 
the  action.  It  is  not  a  declaration  nor  is  it  a  novel  assign- 
ment. 


In(jHIAham,  J. — By  section  481  of  the  Code  it  is  pro- 
vided that  the  complain!)  must  contain  the  title  of  the 
action,  the  name  of  the  Court  in  which  it  is  to  be  brought, 
the  name  of  the  county  which  the  plaintiff  designates  as 
the  place  of  the  trial  of  the  action  and  a  plain  and  concise 
statement  of  the  facts  constituting  such  cause  of  action 
and  a  demand  for  the  judgment  to  which  the  plaintiff  sup- 
poses himself  to  be  entitled,  and  it  is  to  this  complaint 
that  the  defendant  demurs. 

If  the  complaint  is  not  definite,  the  defendant  has  the 
right  to  move  to  make  it  more  definite  and  certain,  but 
when  the  complaint  is  finally  settled,  the  right  of  the  plain- 
tiff to  recover  must  depend  upon  the  facts  therein  alleged. 
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The  defendant  is  this  case  demurs  on  the  ground  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  and  it  is  this  demurrer  that  was  oyerruled, 
and  from  the  interlocutory  judgment  overruling  the  de- 
murrer the  defendant  has  appealed. 

The  only  provision  of  the  Code  relating  to  a  bill  of 
particulars  is  contained  in  section  531,  which  provides 
that  the  Court  may  in  any  case  direct  a  bill  of  the  partic- 
ulars of  the  claim  of  either  party  to  be  delivered  to  the 
adverse  party.  It  is  true  that  the  bill  of  particulars  has 
been  spoken  of  as  an  amplification  of  the  pleading  to  which 
it  is  attached,  and  must  be  construed  as  a  part  thereof ; 
but  strictly  speaking  a  bill  of  particulars  is  no  part  of  the 
pleading  to  which  it  refers.  The  object  of  a  bill  of  partic- 
ulars is  to  apprise  a  party  of  the  details  of  his  opponent's 
claim,  and  to  limit  a  party  to  the  items  here  stated,  not  to 
state  facts  to  support  the  claim.  The  facts  that  would  en- 
title a  party  to  judgment  must  be  stated  in  the  pleading, 
the  details  of  the  claim  are  to  be  stated  in  the  bill  of 
particulars. 

There  is  nothing  in  the  Code  that  expressly  provides 
that  the  bill  of  particulars  must  be  made  part  of  the  judg- 
ment roll.  It  is  only  where  a  bill  of  particulars  involves 
the  merits  or  necessarily  affects  the  judgment  that  it 
should  be  made  part  of  the  roll  (§  1237),  and  where  the 
sole  question  determined  by  the  judgment  is  that  the 
pleading  demurred  to  does  or  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the  addition  of  any 
other  paper  except  the  pleadings,  the  demurrer  and  the 
judgment  would  seem  to  be  unnecessary. 

I  think,  therefore,  the  motion  should  be  denied,  with 
$10  costs  to  abide  the  event. 
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LAFRENTZ,   an    Infant    bt   Lapbentz,  Guardian,  ad 

litem  V,  MASS. 

New    York   Court  of  Common  Pleas,  Special  Term, 

October,  1893. 

§§  559,  3268,  3273. 

Security  far  coiU    when  required  aiUkough  undertaking  gioen  to  eeeure 

order  of  arrest. 

The  costs  secured  by  an  undertaking  given  upon  obtaining  an  order 
of  arrest  are  not  the  costs  of  the  action,  but  those  which  may  be 
awarded  to  the  defendant  as  accruing  from  or  necessitated  by 
his  arrest,  and,  therefore,  the  fact  that  an  infant  plaintiff  has  given 
such  an  undertaking,  does  not  relieve  him  from  the  necessity  of 
giving  security  for  the  costs  of  the  action. 

Sutorius  f).  North  (20  N.  T,  Civ,  Pro,,  162),  Sperry  «.  Hellman  (20 id. 
218),  followed. 

(Decided  October  12,  1893). 

Motion  by  plaintiff  for  the  vacation  of  an  order  re- 
quiring him  to  give  security  for  costs  of  the  action. 

The  plaintiff  at  the  commencement  of  this  action  ob- 
tained an  order  for  the  arrest  of  the  defendant  and  gave 
the  undertaking  required  by  section  ^59  of  the  Code  of 
Civil  Procedure.  The  defendant  subsequently  obtained 
an  order  requiring  plaintiff  to  file  an  undertaking  or  make 
a  deposit  as  security  for  costs  on  the  ground  that  the 
plaintiff  is  an  infant  suing  by  guardian,  ad  litem. 

The  plaintiff  thereupon  made  this  motion. 

Robert  J.  Robeson^  for  plaintiff  and  motion. 

Joseph  Stiller  {Alfred  cfe  Charles  Stedder^  Attorneys), 
for  defendant,  opposed. 


I 

j 
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GiEQEBicfl,  J. — A  comparison  of  section  669  of  the 
Oode,  with  section  3273  shows  the  distinction  between  an 
undertaking  as  security  for  costs  under  the  latter  section 
and  the  undertaking  upon  arrest  under  the  former. 

The  undertaking  upon  which  plaintiff  relies  for  the 
purposes  of  this  motion  is  in  the  usual  form  and  follows 
the  words  of  section  669,  viz.;  ''All  costs  which  may  be 
awarded  to  the  defendant  *  *  *  *  by  reason  of  the  order 
of  arrest,"  while  section  3273  requires  security  for  "  all 
costs  which  may  be  awarded  to  him  in  the  action. 

The  costs  for  which  security  has  already  been  given 
herein  are  not  the  costs  of  the  action  but  only  the  costs 
which  may  be  awarded  to  the  defendant  as  accruing  from 
or  necessitated  by  his  arrest  (Sutorius  v.  North,  20  Civ. 
Pro,  H,  162).  See  also  upon  the  distinction  above  noted 
Sperry  v.  Helhnan  (20  Civ,  Pro,  R,,  218). 

Motion  denied,  with  $10  costs.  Plaintiff's  guardian 
ad  litem  to  comply  within  ten  days  with  the  terms  of  the 
order  of  September  18th,  directing  security  for  costs  to  be 
given. 


T.  NEW  MANUFACTURma  CO.    v,    GALWAT, 

SUPBEME  COUBT,  FiBST  DEPARTMENT  NeW  YoBK  CoUNTY, 

Speoial  Tebm,  Ootobeb,  1893. 
§  3263. 

iibtra  oUiOfWk'nM—^MtU  on  vikkh  computed  in  orMtor'a  aeUon  to  90t  cuid$ 

eofyoeyanoe. 

In  a  Judgment  creditor's  action  to  set  aside  a  conveyance  of  land  on 
the  ground  that  it  was  made  to  hinder,  delay  and  defraud  credi- 
tors an  extra  allowance  should  be  computed  upon  the  amount  due 
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the  plaintiff  upon  liis  Judgment  and  not  upon  the  value  of  the 
land,  and  this  Ib  eo  whether  the  plaintiff  or  the  defendant  succeeds. 

Potter  «.  Farrlngton  (24  Hun  661,)  followed. 

Where  in  such  an  action  two  defendants  appear  by  the  same  attorney,, 
they  upon  succeeding  can  have  but  one  extra  allowance. 

(Decided  October  16,  1898.) 

Motion  by  defendants  for  an  extra  allowance. 
The  opinion  states  the  facts. 

Hayal  S,  Crane^  for  defendants  and  motion. 

N.  Loeser^  for  plaintiff,  opposed. 

Lawbence,  J. — As  the  two  defendants  appeared  b j 
the  same  attorney  but  one  allowance  can  be  granted. 

It  has  been  distinctly  held^  that  in  an  action  brought 
by  a  judgment  creditor  to  set  aside  a  conveyance  of  land^ 
made  by  the  defendant  on  the  ground  that  it  was  made 
with  intent  to  hinder,  delay  and  defraud  his  creditors,  in 
which  action  the  plaintiff  succeeds,  an  extra  allowance 
must  be  based  upon  the  amount  due  to  the  plaintiff  upon 
his  judgment,  and  not  upon  the  value  of  the  land  (Pot- 
tery, Farrington,  24  Hun^  551). 

The  same  rule  must  apply,  where  the  defendant  suc- 
ceeds as  in  this  case,  inasmuch  as  the  suit  only  involves 
the  value  of  the  property,  to  the  extent  of  the  alleged  lien. 

The  amount  of  the  judgment  in  this  case,  the  lien  of 
which  is  sought  to  be  established  by  this  action,  is  the 
sum  of  $464.18,  and  upon  that  amount  an  allowance  at 
the  rate  of  five  per  cent,  to  wit,  the  sum  of  123.20,  will  be 
granted  to  the  defendants.    Findings  signed. 
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PIEPGIIAS  V.  EDMUNDS  and  Another. 
Superior  Court  op  the  City  of  New  York,  Special  Term, 

OCTORER,  1893. 

§  1366,  et  seq. 

IkDectUum — tcken  irregular  ^  but  not  void — when  protects  party  isauing. 

Where  a  judgment  in  an  action  to  recoyer  possession  of  real  property 
awards  a  portion  of  the  real  property  therein  to  the  plaintiff  and 
another  part  to  one  of  the  defendants,  and  thereafter  is  modified 
on  appeal  by  excluding  therefrom  certain  easements,  and  an  exe- 
cution issued  upon  such  Judgment  for  the  delivery  of  the  posses- 
sion of  the  property  did  not  sufficiently  conform  to  the  judgment, 
in  that  it  did  not  contain  a  recital  of  the  limitations  respecting  the 
easements— ^02d,  that  the  execution  was  not  a  void  process;  that 
it  sufficiently  conformed  to  the  judgment  upon  which  it  was  issued. 

Where  in  such  a  case  a  motion  was  made  to  vacate  and  set  aside 
the  execution  and  that  motion  was  denied  and  the  execution  was 
amended  nunc  pro  tune  as  of  the  time  issuing  to  make  it  conform 
to  the  judgment  as  modified — ffeldf  that  the  defendant  was  pro- 
tected for  all  acts  done  under  and  in  conformity  with  the  execu- 
tion. 

A  void  writ  or  process  furnishes  no  justification  to  a  party  for  an  act 
done  under  it  and  he  is  liable  therefor  at  any  time,  and  it  is  not 
necessary  that  it  should  be  set  aside  before  bringing  an  action. 

If  a  writ  or  process  is  irregular  or  erroneous,  only,  and  not  absolutely 
void,  no  action  lies  for  acts  done  under  it,  until  it  is  set 
aside;  but  when  it  is  set  aside,  it  ceases  to  be  a  protection  for  such 
acts.  But  if  the  process  was  irregular  where  the  Court  has  juris- 
diction the  party  may  justify  what  has  been  done  under  it  after  it 
has  been  set  aside  for  error  in  the  judgment  or  proceedings. 

(^Bedded  October  18,  1898.) 

Demurrer  by  defendants  to  complaint  in  action  to  re- 
coTer  damages  resulting  from  acts   done  by  the  sheriff 
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under  an  irregular  execution,  on  the  ground  that  such 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 


The  facts  are  stated  in  the  opinion. 

T.  C^  ByrjieSy  for  defendant  Edmunds  and  demurrer. 


John  Hunter^  Jr.^  defendant  in  person,  for  demurrer. 
George  A.  Black,  for  plaintiff,  opposed. 

Geldebsiaeve,  J. — The  cause  of  action  set  forth  in 
the  complaint,  briefly  stated,  is  as  follows:  One  Elizabeth 
D.  De  Lancy,  by  her  attorney,  the  defendant  Edmunds, 
brought  suit  in  ejectment  to  recover  possession  of  three- 
fourths  part  from  Piepgras,  the  plaintiff  herein,  of  certain 
lands,  below  high  water  mark,  at  City  Island,  impleading 
one  John  Hunter,  the  owner  of  the  remaining  one-fourth 
part  of  said  premises,  whose  attorney  was  the  defendant 
herein,  John  Hunter,  Jr.,  and  who,  in  his  answer,  de- 
manded judgment  for  the  delivery  to  him  of  the  possession 
of  the  said  one-fourth  part.  The  said  Piepgras,  in  his 
answer  in  said  action, ''  admitted  that  he  was  seized  and 
in  possession  as  owner  of  said  premises,  but  denied  that 
he  unlawfully  withheld  possession."  The  action  was  tried 
in  the  Supreme  Court,  Westchester  County,  and  judgment 
was  given  De  Lancy  and  Hunter,  respectively*  for  the  re- 
covery of  the  immediate  possession  of  said  premises  from 
said  Piepgras,  and  for  execution  therefor.  Piepgras  ap- 
pealed from  both  of  these  judgments  to  the  General  Term, 
where  they  were  both  affirmed.  On  appeal  to  the  Court 
of  Appeals,  the  judgment  was  modified  by  iusei-ting  tnere- 
in  ^'the  proviso  and  reservations  contained  in  the  patent 
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€i  Palmer,  and,  as  so  modified,  affirmed."  This  Palmer 
patent,  as  appears  irom  the  complaint,  granted  certain 
easements,  which,  by  the  judgment  of  the  Court  <rf  Appeals, 
were  not  taken  from  said  Piepgras.  The  complaint  also 
e«»ts  forth  a  certain  judgment,  entered,  on  the  remittitur  of 
the  Court  of  Appeals,  in  the  Supreme. Court,  by  De  Lan- 
eey  and  Hunter,  and  a  certain  execution  issued  on  said 
judgment  by  the  defendants  herein,  as  attorney  for  De 
Xiancey  and  Hunter.  The  complaint  further  alleges  that 
plaintiff  was  the  owner  of  the  upland  adjacent  to  the  pre- 
mises under  water,  and  used  the  same  as  a  shipyard,  and 
had  erected  thereon  a  large  and  valuable  building,  plant 
and  equipment  for  shipbuilding,  and  used  the  'same  in 
connection  with  a  dock  and  several  marine  railways,  all 
built  by  plaintiff  or  his  grantors,  and  extending  from  the 
plaintiff's  upland  to  the  qhannel  and  navigable  waters  of 
Long  Island  Sound  over  the  said  land  under  water,  which 
dock  and  marine  railways  were  essential  to  the  use  and 
enjoyment  of  said  shipyard  and  to  plaintiff  in  his  busi- 
ness, and  were  lawfully  there;  from  all  of  which  marine 
railways  and  dock  plaintiff  was  excluded  by  the  Sheriff 
by  virtue  of  the  execution  issued  as  aforesaid,  and  by  vir- 
tue of  the  delivery  thereof  to  thetsaid  De  Lancey  and 
Hunter  by  said  Sheriff,  and  plaintiff  was  thereby  pre- 
vented from  carrying  on  his  said  business  of  ship  build- 
ing, and  put  to  great  loss,  etc.  The  complaint  also  al- 
leges knowledge  of  all  these  facts  by  defendants,  and  that 
plaintiff  had  not  been  deprived  of  these  rights  and  uses 
by  the  judgment  of  the  Court  of  Appeals,  but  was  unlaw- 
fully deprive'd  of  them  through  the  improper  wording  of 
ibe  execution  issued  by  the  defendants  herein  upon  the 
improperly  worded  judgment  of  the  Supreme  Court,  en- 
tered on  the  remittitur  of  the  Court  of  Appeals.  The 
plaintiff  applied  to  the  Court  to  modify  the  judgment  of 
the  Supreme  Court,  entered  on  the  remittitur  of  the  Court 
4>f  Appeals,  by  making  it  conform  more  closely  with  the 
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decision  of  the  Court  of  Appeals,  which  motion  was 
granted,  and,  at  the  same  time,  the  execution  was  modi- 
fied, nunc  pro  tunc,  to  make  it  conform  to  the  modified 
judgment.  And  the  complaint  alleges  that,  bj  reason  of 
all  these  aforesaid  facts,  occasioned  by  the  wrongful  acts  of 
the  defendants,  plaintiff  has  been  put  to  great  loss,  expense, 
trouble,  etc.;  and  finally  the  complaint  demands  judgment 
for  the  sum  of  $15,000  and  costs.  The  judsrment  of  the 
Supreme  Court,  entered  on  the  remittitur  of  the  Court  of 
Appeals,  the  execution  issued  thereon,  and  the  judgment 
as  afterwards  modified  by  the  Court  at  Special  Term,  on 
plaintiff's  motion,  are  all  set  forth  in  the  complaint  in  full. 

The  execution  does  not  sufficiently  conform  to  the 
judgment  upon  which  it  was  issued,  inasmuch  as  it  does 
not  contain  a  recital  of  the  limitation  of  the  easements  set 
forth  in  the  judgment,  but  directs  the  delivery  of  the  pos- 
session of  the  premises,  after  reciting,  among  other  things, 
that  the  Court  of  Appeals  had  ''  modified  "  the  judgment 
of  the  General  Term.  However,  it  was  not  a  void  pro- 
cess. It  was  sufficiently  in  conformity  with  the  judgment, 
upon  which  it  was  issued,  to  prevent  its  being  void.  The 
judgment  itself  was  a  judgment  of  the  Supreme  Court, 
duly  signed  by  Mr.  Justice  Dykman,  and  duly  entered. 
It  was  not  a  void  judgment,  and  the  defendants  were  pro- 
tected for  all  acts  done  under  and  in  conformity  with  it, 
inasnuch  as  it  has  never  been  vacated,  but  only  modified, 
and  it  is  still,  so  far  as  the  complaint  shows,  in  force. 

The  execution  was  not  a  void  process;  but  simply  in- 
sufficient, erroneous  or  irregular.  If  an  attorney  causes  a 
void  or  irregular  or  erroneous  process  to  be  issued  in  an 
action,  which  occasions  loss  or  injury  to  a  party  against 
whom  it  is  enforced,  he  is  liable  for  the  damage  thereby 
occasioned.  In  the  case  of  void  process,  the  liability  at- 
taches when  the  wrong  is  committed,  and  no  preliminary 
proceeding  is  necessary  to  vacate  or  set  it  aside,  as  a  con- 
dition to  the  maintenance  of  an  action.    Process,  how- 
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ever,  that  a  Court  has  geoeral  jurisdiction  to  award,  as  in 
the  case  at  bar,  but  which  is  irregular  or  erroneous,  must 
be  regularly  vacated  or  annulled  by  an  order  of  the  Court 
before  an  action  can  be  maintained  for  damages  occasioned 
by  its  enforcement  (Day  v.  Bach,  87  iV.  Y.,  56).  In  such 
cases,  the  process  is  considered  the  act  of  the  party  and 
not  that  of  the  Court,  and  he  is  therefore,  made  liable  for 
the  consequences  of  his  act  (Fisher  v.  Langbeiu,  103  iV.  Y., 
89).  In  the  case  at  bar  the  process  was  not  vacated,  but 
simply  amended  muicpro  tunCy  to  more  nearly  conform  to 
the  judgment  of  the  Court  of  Appeals  and  to  the  judg- 
ment of  the  Supreme  Court,  as  amended,  upon  which  it 
was  issued.  The  execution  was  erroneous,  but  not  void, 
and  it  has  not  been  vacated,  but  is  still  in  force.  It,  there- 
fore, protects  tha  defendants  for  acts  done  under  it.  If 
the  Sheriff  exceeded  his  instructions  under  the  execution, 
he,  and  not  the  defendants,  is  liable.  The  law  may  be 
stated  as  follows:  First,  that  a  void  writ  or  process  fur- 
nishes no  justification  to  a  party,  and  he  is  liable  to  an 
action  for  what  has  been  done  under  it  at  any  time,  and  it 
is  not  necessary  that  it  should  be  set  aside  before  bring- 
ing the  action.  Second,  if  the  writ  is  irregular  or  errone- 
ous only,  and  not  absolutely  void,  no  action  lies  until  it 
has  been  set  aside;  but  when  set  aside,  it  ceases  to  be  a 
protection  for  acts  done  under  it  while  in  force.  Third, 
if  the  process  was  regularly  issued,  in  a  case  where  the 
Court  had  jurisdiction,  the  party  may  justify  what  has 
been  done  under  it,  after  it  has  been  set  aside  for  error  in 
the  judgment  or  proceeding  (Day  v.  Bach,  87  N,  Y.,  61). 
In  this  case,  as  we  have  said,  the  process  was  erroneous, 
but  not  void;  and  it  has  never  been  set  aside,  but  is  still 
in  force,  as  amended  nunc  pro  tunc,  I  am,  therefore,  of 
opinion  that  the  defendants  are  protected  for  the  acts 
done  under  it,  and  that  the  complaint  is  demurrable. 

The  question  whether  the  process  was  void  may  be 
fisid  to  be  res  adjvdicata^  inasmuch  as  the  Supreme  Court, 
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at  Specud  Tenn,  as  appean  from  the  compfatuit,  has  de- 
nied plaintifrs  motion  to  vaeaie  and  set  aside  tiie  execu- 
tion for  irregularity  or  erroneouaness,  has  held  that  it 
was  not  a  void  process,  but  has  amended  it,  nuiicpro  tunc 
as  of  the  time  of  issuing,  to  make  it  conform  more  expressly 
to  the  decision  of  tlie  Court  of  Appeals  and  to  the  judg- 
ment, as  amended,  of  the  Supreme  Court,  upon  which  it 
was  issued. 

For  the  reasons  above  stated,  the  demurrer  must  be 
sustained,  with  costs. 


LOGAN,  APPF.T.T.ANT,  V.  THE  McCALL  PUBLISHING 

CO.,  Respondent. 

N.  Y.  Court  of  Appeals,  December,  1893. 

§§  1810,  1812,  2435  et  seq.,  2463. 

Supplementary  proceedings  —  trA^n  maintaincible  agcUnst  foreign  corpora- 

tion — receiver. 

Proceedings  supplementAry  to  execution  may  be  maintained  against 
a  foreign  corporation  not  doing  business  in  this  State,  nor  having 
any  business  or  fiscal  agency  therein  or  agency  for  the  transfer  of 
its  stock. 

Stevens  v.  Page  (Ante  p.  191),  overruled. 

(Decided  December  1 9,  1893. ) 

Appeal  from  an  order  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  City  and  County  of  New  York, 
affirming  an  order  of  Mr.  Justice  Oiegerich  denying  a 
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motion  to  extend  the  receiyership  of  a  receiver  ap- 
pointed in  supplementary  proceedings  to  the  judgment 
recovered  b  j  the  plaintiff  in  this  case. 

The  appellant  is  a  judgment  creditor  of  the  McCall 
Publishing  Company,  having  recovered  judgment  upon 
the  personal  service  of  the  summons  upon  the  respond- 
ent. An  order  had  been  made  by  one  of  the  Judges  of 
the  City  Court  of  New  York  on  the  11th  day  of  Feb- 
ruary, 1893,  which  was  long  prior  to  the  recovery  of  the 
jud^tnent  upon  which  this  proceeding  is  based,  appoint- 
ing George  W.  Stephens  receiver  of  the  property  of  the 
McCall  Publishing  Company  in  proceedings  supple- 
mentary to  execution  against  that  company. 

The  present  proceeding  was  commenced  on  October 
4th,  1893,  by  the  granting  of  an  order  for  the  examina- 
tion of  the  judgment  debtor,  which  was  served  on  Qeorge 
H.  Bladworth,  one  of  the  directors  and  the  treasurer  of 
that  comp£iny.  The  said  Bladworth  duly  appeared  be- 
fore said  Justice  and  was  examined.  It  was  set  up  in 
the  affidavit  on  which  the  order  of  examination  was 
issued  that  the  judgment  debtor,  at  the  time  of  the  is- 
suing of  the  execution  herein  and  ever  since,  was  a 
foreign  corporation  doing  no  business  within  this  State 
and  having  no  business  agency  or  a  fiscal  agency  or  an 
agency  for  the  transfer  of  its  stock  therein.  The  fact  was 
also  admitted  by  its  treasurer  on  his  examination,  and  it 
had  also  appeared  in  the  original  proceeding  in  the  City 
Court  when  the  receiver  was  appointed. 

A  motion  having  been  made  to  extend  the  receivership 
under  the  order  of  the  City  Court  to  the  judgment  re- 
covered in  the  Court  of  Common  Pleas,  the  motion  was 
denied  upon  the  express  ground,  as  stated  in  the  order, 
"  that  neither  this  court  nor  any  justice  therein  has  power 
to  appoint  a  receiver  of  the  defendant  in  proceedings 
supplementary  to  execution  taken  against  it  or  to  extend 
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any  receivership  heretofore  ordered  by  any  other  court 
or  justice." 

From  tliis  order  the  plaintiff  appealed  to  the  Greneral 
Term  of  the  Court  of  Common  Pleas,  where  the  order 
was  affirmed,  and  from  such  order  of  affirmance  the 
present  appeal  was  taken. 

George  W.  Stej^Tiens^  for  judgment  creditor,  appellant. 

The  Code,  by  its  express  terms,  permits  the  maintain- 
ing of  proceedings  supplementary  to  execution  in  a  case 
like  this. 

The  only  limitation  upon  the  right  to  maintain  pro- 
ceedings supplementary  to  execution  against  any  class  of 
debtors  is  contained  in  section  2463  of  the  Code. 

The  plain  inference  is,  that  where  the  corporation  is 
one  not  specified  in  section  1812,  or  where  the  action  or 
special  proceeding  is  brought  by  or  against  the  people  of 
the  State,  the  proceedings  may  be  maintained.  If  the 
section  does  not  mean  this  it  is  utterly  meaningless.  It 
cannot  require  any  citation  of  authorities  to  sustain  the 
appellant's  position.  The  maxim  expresHio  unixm  ed 
exclimo  alter  I  us  so  plainly  applies  that  further  discussion 
of  this  proposition  must  be  needless. 

We  have,  therefore,  by  the  terms  of  the  statute  two 
exceptions  to  the  general  rule  that  these  proceedings 
may  not  be  maintained  against  a  c  ^rporation  :  (1)  They 
may  be  maintained  against  a  foreign  corporation  provided 
it  is  one  not  enumerated  in  section  1812.  (2)  They  may 
also  be  maintained  where  the  action  or  special  proceed- 
ing is  brought  by  or  against  the  people  of  the  State. 
Manifestly,  if  a  party  can  show  that  the  case  is  brought 
within  either  of  these  exceptions  the  proceedings  may  be 
maintained.  The  cases  enumerated  in  section  1812,  and 
in  which  supplementary  proceedings  cannot  be  brought 
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against  a  foreign  corporation  are  :  (1)  Where  it  does 
business  within  the  State,  or  (2)  where  it  has  within  the 
State  a  business  agency  or  a  fiscal  agency,  or  (3)  an 
agency  for  the  transfer  of  its  stock.  *  *  *  As  by  the 
terms  of  section  2463,  proceedings  supplementary  to  ex- 
ecution are  only  prohibited  where  the  foreign  corpora- 
tion is  one  enumerated  by  section  1812,  it  must  follow 
that  if  the  judgment  debtor  is  a  foreign  corporation  and 
neither  does  business  within  the  State  nor  has  within  the 
State  a  business  agency,  or  a  fiscal  agency,  or  an  agency 
for  the  transfer  of  its  stock,  it  is  not  specified  in  Section 
1812,  and  proceedings  supplementary  to  execution  can, 

therefore,  be  maintained  against  it 

Unless  a  receiver  can  be  appointed  in  supplementary 
proceedings,  none  can  be  appointed  in  the  present  in- 
stance in  any  other  way.  Code  Civ,  Pro.^  §  1810, 1812. 

No  appearance  for  respondent. 

Andrews,  Ch.  J. — The  order  of  the  Special  Term, 
which  was  aflirmed  by  the  General  Term,  denied  the  mo- 
tion to  extend  the  receivership  under  an  appointment  in 
a  prior  action,  to  the  judgment  of  the  plaintiff  in  the  ac- 
tion, on  the  ground  that  the  provisions  of  the  Code  do 
not  authorize  supplementary  proceedings  against  a  for- 
eign corporation  in  any  case.  It  was  held  under  the 
former  Code  that  the  provisions  of  that  Code  relating  to 
supplementary  proceedings  applied  to  natural  persons 
only  (Hinds  v,  C.  &  N.  F.  R.  E.  Co.,  10  IIoio.  487 ;  Sher- 
wood V.  Buffalo,  etc.,  R.  R.  Co.,  12  id,  136.)  These  were 
cases  of  supplementary  proceedings  under  judgments 
against  domestic  corporations,  and  it  was  decided  that 
remedies  against  such  corporations,  in  case  of  insolvency, 
must  be  had  under  the  provisions  of  the  Revised  Statutes. 
In  this  case  it  appears  that  the  defendant  is  a  foreign 
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corporation,  not  doing  business  in  this  state  nor  liaTisg 
an  J  business  or  fiscal  agency  therein,  or  agency  for  the 
transfer  of  its  stock,  and  by  section  1812  of  the  Code  of 
Civil  Procedure  such  a  corporation  is  excluded  from  the 
operation  of  section  1810,  proyiding  for  the  appointment 
of  receivers  of  the  property  of  corporations. 

Section  2465  is  a  new  provision  and  seems,  by  neces- 
sary implication,  to  authorize  supplementary  proceedings 
in  a  case  like  this.  It  declares :  ''  This  article  does  not 
apply  where  the  judgment  debtor  is  a  corporation  created 
by  or  under  the  laws  of  this  State,  or  a  foreign  corpora- 
tion specified  in  section  1812  of  this  Act,  except  in  those 
actions  or  special  proceedings  brought  by  or  against  the 
people  of  the  State."  The  defendant  is  not  one  of  the 
foreign  corporations  specified  in  section  1812.  The  article 
in  which  section  2463  is  found  is  the  one  regulating  pro- 
ceedings supplementary  to  execution.  Section  2435  auth- 
orizes supplementary  proceedings  against  a  "judgment 
debtor,**  making  no  distinction  between  a  natural  person 
and  a  corporation.  Section  2458  requires  that  the  execu- 
tion, in  case  the  judgment  debtor  is  not,  when  the  execu- 
tion is  issued,  a  resident  of  the  State,  must  have  been  is- 
sued to  the  sheriff  of  the  county  where  the  judgment  roll 
is  filed,  unless  the  execution  was  issued  out  of  a  court 
other  than  that  in  which  the  judgment  was  rendered,  and 
in  that  case  to  the  sheriff  of  the  coimty  where  the  tran- 
script of  the  judgment  is  filed. 

Section  2452  provides  how  an  order  for  the  examina- 
tion may  be  served  upon  a  corporation.  The  only  limit- 
ation upon  the  right  to  take  proceedings  supplementary 
to  execution  against  any  class  of  debtors  is  contained  in 
section  2463,  and  this  plainly  does  not  embrace  a  foreign 
corporation  doing  no  business  and  having  no  agency  in 
this  State ;  and  this  was  the  situation  of  the  defendant. 

The  case  presented  to  the  Special  Term  showed  a 
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compliance  with  all  the  conditions  precedent  to  the  main-^ 
tenance  of  supplementary  proceedings.  The  plaintiff  had 
a  valid  judgment  upon  which  execution  had  been  issued 
to  the  proper  county  and  returned  unsatisfied.  The  de- 
fendant was  a  non-resident.  It  was  not  a  corporation 
specified  in  section  1812.  The  plain  implication  from 
section  2463  rendered  it  subject  to  proceedings  supplemen- 
tary to  execution.  The  policy  of  the  State  does  not  pre- 
clude the  creditor  of  such  a  corporation  from  obtaining  a 
preference  upon  assets  here. 

We  think  the  orders  of  the  Special  and  General 
Terms  should  be  reversed,  and  that  the  matter  should  be 
remitted  to  the  Special  Term  for  further  proceedings. 

All  concurred. 


STRAUSS  V.  VOGT. 

SUPEBIOB  COUBT  OF  THE  CiTY  OP  NeW  ToRK,  SPECIAL  TeRM^ 

May,  1893. 
§682. 

AttaehmerU — token  motions  to  vacate  cannot  be  made  both,  by  the  defendant 

and  hie  assignee. 

Where  the  defendant  in  an  attachment  moved  to  yacate  it — Isti  on  the 
original  papers,  and,  3d,  on  counter  affidavits — and  both  motions 
were  denied,  and  subsequently  one  to  whom  he  had,  after  the  at- 
tachment but  before  the  making  of  his  motions,  made  an  assign- 
ment for  the  benefit  of  his  creditors,  moved  to  vacate  the  attach- 
ment— ffeldf  that  the  adjudications  made  bound  the  assignee  on 
account  of  the  privity  between  the  parties,  and  the  motion  made  by 
him  to  vacate  the  attachment  should  be  denied  upon  the  ground 
that  he  had  under  the  circumstances  no  right  to  a  rehearing  with- 
out leave  of  the  court  first  had  and  obtained. 
Decided  May  36, 1898.) 

Motion  by  Edward  E.  Thomas,  assignee  of  the  de- 
fendant for  the  benefit  of  his  creditors,  to  vacate  an  at- 
tachment levied  upon  property  of  the  defendant. 


252  CIVIL  PROCEDURE  REPORTS. 


Strauss  «.  Vogt. 


The  plaintiff  on  March  27, 1893,  obtained  an  attach- 
ment against  the  defendant's  property  and  caused  it  to 
be  levied  thereon.  Thereafter  the  defendant  made  an 
assignment  for  the  benefit  of  his  creditors  to  Edward  E. 
Thomas,  which  was  dated  March  28, 1893.  The  defend- 
ant subsequently  moved  to  vacate  the  attachment  on  the 
papers  on  which  it  was  granted.  His  motion  was  denied 
and  he  moved  again  for  the  same  relief  on  affidavits.  This 
motion  also  was  denied  and  the  defendant  appealed. 
Thereafter  this  motion  was  made. 

Edmund  A.  Thomson^  for  assignee  and  motion. 

WtUiam  J.  Townsend  {Hess^  Townsend  <&  McClel- 
land,  Attorneys),  for  plaintiff,  opposed. 

McAdam,  J. — Under  section  682  of  the  Code,  a  de- 
fendant or  his  assignee  may  lawfully  move  to  vacate  an 
attachment  against  property.  It  is  a  right  belonging  to 
either,  but  does  not  necessarily  extend  to  both.  The  de- 
fendant moved,  1st,  on  the  original  papers  ;  2d,  on  coun- 
ter affidavits.  Both  motions  were  denied,  and  an  appeal 
is  now  pending  from  the  decision  last  made,  on  which  the 
assignee  may  be  heard  at  General  Term. 

These  decisions,  until  reversed,  preclude  the  assignee 
from  obtaining  a  rehearing  of  the  matters  adjudicated ; 
he  merely  succeeded  to  the  rights  of  the  assignor,  subject 
to  the  litigation  then  pending.  The  adjudications  made 
bind  the  assignee  on  account  of  the  privity  between  the 
parties  (see  Wells  on  lies  Adjudicata,  §  32  ;  Luddington's 
Petn.,  5  Abh,  N,  (7.,  307,  and  by  analogy,  see  rule  as  to 
privity,  bailor  and  bailee,  WeVU,  supra,  §  67). 

Suppose  the  present  application  should  be  denied 
upon  the  merits,  what  is  to  prevent  successive  assignees 
from  makiiig  similar  motions  founded  on  their  newly  ao- 
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quired  interest  in  the  property  ?  The  line  must  be  drawn 
somewhere  or  motions  of  this  kind  may  become  inter- 
minable. 

The  motion  by  the  assignee  will  therefore  be  denied, 
and  npon  the  ground  that  he  has  under  the  circumstances 
no  right  to  a  rehearing  without  leave  of  the  court  first 
had  and  obtained.     No  costs. 


BARNES  V.  LEVY. 

dry  CouBT  op  New  York,  Special  Term,  April,  1893. 

§§  2432,  et  seq. 

Supplementarp  proceecUng$^prodtietion  of  booki. 

The  production  of  books  in  proceedings  supplementary  to  execution 
must  be  enforced  by  subpoena  duces  tecum,  as  in  an  action,  and  when 
the  examination  is  concluded  or  adjourned  the  books  may  be 
taken  away  by  the  person  examined  and  returned  whenever  and 
as  often  as  they  are  required  for  use  on  the  examination,  but  there 
is  no  power  to  compel  the  witness  to  leave  the  books  with  the 
referee  for  the  inspection  or  scrutiny  of  the  creditors. 

(Decided  April  11, 1898.) 

Motion  to  punish  the  judgment  debtor  for  contempt 
in  not  obeying  an  order  of  the  referee,  before  whom  pro- 
ceedings supplementary  to  execution  were  pending,  di- 
recting him  to  leave  his  books  of  account  with  the  referee 
for  the  inspection  of  the  judgment  creditor. 

Upon  his  examination  in  proceedings  supplementary 
to  execution  the  judgment  debtor  produced  certain  books 
and  the  referee  before  whom  the  proceeding  was  pending 
directed  him,  upon  motion  of  the  judgment  creditor's  at- 
torney, to  leave  them  with  the  referee  until  the  conclusion 
of  the  examination.  This  he  declined  to  do  and  this  mo- 
tion was  thereupon  made. 
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Abrahafu  Grvber  for  judgment  creditor  and  motion. 
Slumenstid  dk  Hirach  for  judgment  debtor,  opposed. 

Ehbuch,  C.  J.  —  The  statute  authorizing  supple- 
mentary proceedings  has  not  abolished  the  old  remedy 
by  creditors'  bill  Hart  v.  Albright  (28  Ahb.  N.  C,  74),  in 
respect  to  which  the  old  chancery  powers  remain. 

In  supplementary  proceedings  the  powers  conferred 
Are  statutory  only,  and  the  productioi^  of  books  must  be 
enforced  by  subpoena  dtices  tecunty  as  in  an  action  (1  Civ. 
Pto.y  193)  when  the  exmnination  is  concluded  or  ad- 
journed for  the  day  the  books  may  be  taken  away  by  the 
person  examined  and  returned  wherever  and  as  often  as 
they  are  required  for  use  on  the  examination,  but  there  is 
no  power  to  compel  the  witness  to  leave  the  books  with 
ihe  referee  for  the  inspection  or  scrutiny  of  creditors. 

The  chancery  rules  referred  to  by  the  referee  were 
in  aid  of  the  inherent  powers  of  the  old  Court  of  Chan- 
cery and  do  not  apply  to  the  limited  jurisdiction  con- 
ferred by  the  statute  in  reference  to  supplementary  pro- 
.ceedings.*^ 

Motion  to  punish  for  contempt  in  declining  to  obey 
.x>rder  of  referee  denied,  without  costs. 

*  The  Chancery  Rules  here  mentioned  are  Rules  191  and  108  and 
read  as  follows : 

RuLB  108.— Where,  by  any  decree  or  order  of  the  court,  books, 
papers  or  writings  are  directed  to  be  produced  before  the  master  for 
the  purposes  of  such  decree  or  order,  it  shall  be  in  the  discretion  of 
the  master  to  determine  what  books,  papers  Oa*  writings  are  to  be  pro- 
duced,  and  when  and  for  how  long  they  are  to  be  left  in  his  office ;  or, 
in  cas^  he  shall  not  deem  it  necessary  that  they  should  be  left  or  de- 
posited in  his  ofl3ce,  then  he  may  give  directions  for  the  inspection 
thereof  by  the  parties  requiriug  the  same,  at  such  time  and  in  such 
manner  as  he  shall  deem  expedient. 

RuLB  191. — The  debtor  against  whom  a  creditor's  bill  is  filed  shall 
iUot  be  subjected  to  the  expense  of  putting  in  an  answer  thereto  in  the 
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tisiud  manner  if  he  shall  cauae  his  appearauce  to  be  entered  within 
twenty  days  after  the  return  day  of  the  subpcena,  and  shall,  within 
twenty  days  alter  serrioe  of  a  copy  of  the  bill  and  notice  of  the  order 
to  answer,  deliver  to  the  complainant  or  his  solicitor  a  written  consent 
that  an  order  may  be  entered  takina;  the  bill  as  confessed,  and  for  the 
Appointment  of  a  receirer  and  for  a  reference  to  take  the  examination 
of  the  defendant,  in  conformity  to  this  rule.  Upon  presenting  such 
written  consent  to  the  court,  the  complainant  may  have  a  special 
order,  founded  thereon,  directing  the  bill  to  be  taken  as  confessed 
Against  the  debtor ;  and  referring  it  to  such  master  as  the  court  may 
designate  in  such  order,  to  appoint  a  receiver,  with  the  usual  powers, 
*nd  to  take  from  him  the  requisite  security.  The  order  shall  also 
direct  the  defendant  to  assign,  transfer  and  deliver  over  to  the  re- 
-ceiver  on  oath,  under  the  direction  of  the  master,  all  his  property, 
equitable  interests,  things  in  action  and  effect;  and  that  he  appear 
before  the  master,  from  time  to  time,  and  produce  such  books  and 
Jiapers  and  submit  to  such  examination  as  the  master  shall  direct  in 
relation  to  any  matter  which  he  micrht  have  been  legally  required  to 
disclose  if  he  had  answered  the  bill  in  the  usual  manner.  The  ex- 
pense of  taking  down  such  examination,  by  the  master,  shall  be  paid 
by  the  complainant,  in  the  first  instance,  and  may  be  taxed  and  allowed 
to  the  latter  as  a  part  of  his  necessary  costs  in  the  suit.  The  com- 
plainant shall  also  be  at  liberty  to  examine  witnesses  before  the  mas- 
ter as  to  the  property  of  the  defendant,  or  as  to  any  other  matter 
-charged  in  the  bill  and  not  admitted  by  the  defendant  on  such  exam- 
ination. And  the  complainant  shall  cause  a  written  or  printed  copy 
of  this  rule  to  be  served  on  the  defendant  at  the  time  of  the  service  of 
the  subpoena,  with  a  notice  to  the  defendant  that  an  entry  of  his  ap- 
pearance and  an  answer  on  oath  is  required ;  or  such  defendant  shall 
not  be  answerable  to  the  compli^inant  for  the  costs  of  the  proceedings 
to  compel  an  appearance  and  answer. 
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VOGEL,    Appellant,  v.  SCHI^UETER   and    Another, 

Respondents. 

Supreme  Court,   Second  Department,  General  Term, 

December,  1893. 

§§  3070,  3072. 

Od§U — where  new  trial  had  on  appeal  from  JueUee's  court. 

An  appellant  prevailing  on  a  new  trial  had  in  a  county  court  on  appeal 
from  a  justice^s  court  is  entitled  to  costs  where  there  has  not  been 
an  offer  of  Judgment,  if  the  verdict,  report  or  decision  upon  the 
appeal  is  more  favorable  to  him  by  the  sum  of  ten  dollars  than 
the  verdict  or  decision  in  the  court  below. 

Vanderwerken  v.  Brown  (88  Hun^  284)  followed. 

(Decided  December,  1898.) 

Appeal  jErom  order  of  the  County  Court  of  Kings 
County  vacating  and  setting  aside  a  taxation  of  costs 
made  in  favor  of  the  plaintiff. 

Upon  the  taxation  of  costs  before  the  clerk  he  filed 
the  following  opinion: — 

By  the  clerk  (William  J.  Lynch,  Deputy): — I  regard 
the  decision  in  case  of  Munson  v.  Curtis,  43  //e^/i,  214,  as 
conclusive,  on  the  question  of  costs ;  it  is  directly  in  point 
and  favors  the  plaintiff's  contention.  The  case  of  Mc- 
Kuskie  v.  Hendrickson,  128  N.  Y.,  555,  is  distinguish- 
able from  the  present  case  and  also  the  Munson  case,  in 
that,  there  was  an  offer  to  allow  judgment  to  be  taken  in 
that  case,  whereas  no  such  offer  was  made  in  this  or 
Munson  case.  I  have  therefore  allowed  plaintiff  costs 
and  given  defendants  an  exception  in  order  that  my  ruling 
may  be  reviewed  if  desired. 

Ilerinan  Vogel,  plaintiff,  appellant  in  person. 

This  action  originated  in  a  Justice's  Court,  and  the 
complexion  of  the  action  is  in  no  way  changed  by  the 
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new  trial  being  had  in  the  County  Court.  To  all  intents 
and  purposes,  it  is  still  an  action  in  the  Justice's  Court, 
especially  in  so  far  as  the  question  of  costs  is  concerned, 
(See  Code,  §  3073.)  "Were  it  otherwise,  the  party  recov- 
ering costs  would  be  entitled  to  the  full  allowance  under 
section  3251  instead  of  the  restricted  allowance  provided 
for  by  section  3073.  It  is  the  same  in  principle  as  the 
case  of  a  party  recovering  a  judgment  in  a  Justice's 
Court.  In  such  a  case,  the  proceedings  looking  to  the 
enforcement  of  the  judgment  must  be  had  and  taken  in 
the  County  Court.  By  the  filing  of  a  transcript  of  a 
Justice's  judgment  in  the  County  Clerk's  office,  it  is 
deemed  a  judgment  of  the  County  Court,  and  must  be  en- 
forced accordingly  (§  3017.)  But  the  Court  of  Appeals 
has  held,  that  this  has  not  the  effoct  of  making  such  a 
judgment,  a  judgment  of  the  County  Court,  for  all  intents 
and  purposes,  but  simply  for  the  purpose  of  enforcement. 
See  Dieflfenbach  v.  Roch.,  112  iV.  T.,  621. 

Hence  it  is  that  section  3071,  which  provides  that 
after  the  expiration  of  ten  days  from  the  time  of  the  filing 
of  the  Justice's  return,  the  action  is  deemed  an  action  at 
issue  in  the  Appellate  Court,  and  all  the  proceedings 
therein,  including  the  entry,  enforcement  and  review  of 
the  judgment,  are  the  same  as  if  the  action  had  been 
commenced  in  the  Appellate  Court,  except  as  otherwise 
specially  prescribed  in  this  chapter 

In  addition  to  this,  the  following  section  (3072)  pro- 
vides for  the  making  of  an  offer  ^' after  the  section  is 
deemed  at  issue  in  the  Appellate  Court,"  and  section 
3070  significantly  provides  that  "  if  neither  party  make  an 
offer  as  provided  herein,  the  party  in  whose  favor  the 
verdict,  report  or  decision  in  the  Appellate  Court  is 
given,  shall  be  entitled  to  recover  his  costs  on  the  ap- 
peal.'* Then  follows  section  3073,  which  provides  for  the 
special  allowance  of  costs  upon  an  appeal  taken  and  pro- 


258  CIVIL  PROCEDURE  REPORTS. 

Yogel  T,  Schlaeter. 

vided  for  in  that  article.  Were  it  otherwise,  the  allow- 
ance of  costs  in  sach  a  case  would  not  be  thus  restricted, 
but  would  be  governed  and  regulated  by  the  provisions 
prevailing  in  actions  in  courts  of  record  and  a  full  allow, 
ance  granted  under  section  3257,  subdivision  4.  Section 
3347,  subdivision  13,  of  the  Code  provides  that  section 
3228  applies  only  to  actions  in  one  of  the  courts  specified 
in  subdivision  4  of  said  section  and  subdivision  4 
applies  only  to  an  action  commenced  in  the  Supreme 
Court,  a  Superior  City  Court,  or  a  County  Court  so  that 
costs  under  section  3228  does  not  apply  to  an  action 
wherein  an  appeal  is  taken  from  a  justice's  court  to  the 
county  court  (See  45  Hun,  322.)  ....  The  costs 
allowable  in  an  action  of  this  kind  being  regulated  by 
section  3070  .  .  .  •.  and  no  offer  having  been  made 
by  either  party  on  the  appeal,  the  plaintiff  was  entitled  to 
costs  having  recovered  a  verdict     .     .     .     : 

^  The  decision  of  the  clerk  is  sustained  by  authority; 
.  .  .  .  Sheehan  v.  Butler,  24  Weekly  Dig.,  168 . 
Vanderwerken  v.  Brown,  28  Sicn,  234 ;  Balcom  v.  Ter- 
wilUger,  42  Flun,  172 ;  Munson  v,  Curtis,  43  Id.,  214 ; 
Mock  V.  Saile,  62  Id.,  198  ....  McEuskie  v.  Hen- 
drickson,  128  iT.  J^.,  555,  reUed  upon  by  respondents,  does 
not  conflict  with  the  foregoing  authorities.  An  offer  was 
made  in  that  case,  whereas   no  offer  was  made  in  this 


Frank  N,  O'Brien,  for  defendant,  respondent. 


When  the  appeal  is  taken  from  the  Justice's  Court  to 
the  County  Court  and  new  trial  demanded  after  the  expir- 
ation of  ten  days  from  the  filing  of  the  justice's  return,  it 
became  the  same  as  an  original  action  in  the  County 
Court.     Code  Civ.  Pro.,  §  3071.     And  the  only  way  for 
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the  appellant  to  secure  costs  on  the  appeal  where  his  re- 
covery was  less  than  $50  would  be  bj  making  and  serving 
a  notice  rt>ferred  to  in  Code  Civ.  Pro.,  §  3072.  McEuskie 
V.  Hendrickson,  128  JV.  Y.,  555.  Section  3070  relied  upon 
by  the  appellant  is  only  applicable  for  the  making  of  an 
offer  before  the  return  is  filed.  It  is  claimed  that  sections 
3071  and  3072  control.  Plaintiff  is  not  entitled  to  costs 
unless  he  recovers  the  sum  of  $50  or  more.  Code  Civ. 
Pro.,  §  3228,  Sub.  4.  If  appellant  claims  that  it  is  an 
action  to  recover  a  chattel,  subdivision  2  of  section  3228 
of  the  Code  limits  the  cost<s  to  the  recovery  where  the  re- 
covery is  less  than  $50  and  in  this  action  the  recovery 
was  $12.33,  and  at  the  most,  if  entitled  to  any  costs,  his 
limit  must  be  $12.33.  The  case  of  McEuskie  v.  Hen- 
drickson,  128  iT.  Y.,  555,  above  referred  to  goes  fully  into 
the  question  and  covers  this  case  completely. 

There  was  no  offer  made  by  the  appellant  before  the 
filing  of  the  justice's  return  as  provided  for  in  section 
3070  of  the  Code  nor  after  the  return  of  the  justice  was 
filed  did  he  make  any  offer  under  Section  3072  of  the 
Code. '  And  under  the  decision  of  the  Court  of  Appeals 
above  cited  where  the  recovery  is  less  than  $50  it  is  there 
held  that  such  offer  be  made  to  secure  costs. 

Dykman,  J. — This  action  was  commenced  in  a  court 
of  a  justice  of  the  peace  for  the  recovery  of  damages  for 
the  wrongful  conversion  of  personal  property  belonging  to 
the  plaintiff. 

Upon  the  trial  before  a  jury  a  verdict  was  rendered 
in  favor  of  the  defendant,  and  from  the  judgment  entered 
upon  that  verdict  the  plaintiff  appealed  to  the  Couniy 
Court  of  Eings  County  where  there  was  a  new  trial  before 
a  jury  and  the  plaintiff  recovered  a  verdict  for  $12.33. 

Neither  party  made  any  offer  to  allow  judgment  after 
the  appeal  to  the  County  Court  which  was  taken  July  17, 
1891. 
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Upon  this  state  of  facts  the  plaintiff  claimed  full  costs 
which  was  allowed  to  him  by  the  clerk. 

Subsequently  an  application  was  made  to  the  County 
Judge  of  Kings  County  to  set  aside  the  taxation  of  such 
costs,  and  the  motion  was  granted.  From  that  order  the 
plaintiff  has  appealed  to  this  court. 

The  question  is  under  the  control  of  this  statutory 
provision  :  If  an  offer  is  not  made  and  the  verdict,  report 
or  decision  upon  the  appeal  is  more  favorable  to  the 
appellant  by  the  sum  of  ten  dollars,  than  the  verdict  or 
decision  in  the  Court  below  ....  the  appellant  is 
entitled  to  recover  costs  upon  the  appeal.'*  Code  of  Civil 
Procedure.    §3070. 

This  case  fits  the  statute  and  the  statute  meets  the 
case  and  controls  it,  and  under  its  provisions  the  appel- 
lant was  entitled  to  full  costs. 

The  plaintiff  was  unjustly  defeated  in  the  lower  court 
when  he  had  a  just  claim,  and  he  was  compelled  to 
appeal  or  suffer  the  loss  of  his  claim  and  pi  y  costs  be- 
sides. 

Upon  the  appeal  he  recovered  a  judgment  more  fav- 
orable to  him  by  more  than  ten  dollars. 

While  it  may  be  true  in  strictness  of  language  that 
the  words  ''  more  favorable  to  the  appellant,"  imply  that 
the  judgment  in  the  lower  court  was  in  his  favor,  we  yet 
think  the  provision  has  application  also  when  he  was  de- 
feated in  the  lower  court,  and  obtains  a  more  favorable 
judgment  upon  the  appeal.  Such  was  the  view  of  the 
Court  in  the  case  of  Yanderwerken  v.  Brown,  38  Hun^ 
234,  and  we  concur  in  that  view. 

The  order  from  which  the  appeal  is  taken  should  be 
reversed  with  ten  dollars  costs  and  disbursements,  and  the 
taxation  of  costs  by  the  clerk  in  favor  of  the  appellant 
should  be  affirmed^ 

Pratt,  J.,  concurred. 
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MITLLEB  V.  THE  MAYOB,  ALDEBMEN  AND  COM- 
MONALITY OF  THE  CITY  OF  NEW  YOBK 


N.  Y.  Court  of  Common  Pubas,  Special  Term,  October, 

1898. 


§66. 


AUamei/*s   ken — may  be  astiffned — effect  of  agreement  far  share  of  at- 
torney's compensation. 

Where  upon  a  motion  that  the  sheriff  be  required  to  pay  to  the  attorneys 
for  the  plantiff  in  an  action,  moneys  collected  upon  an  execution 
issued  on  a  judgment  entered  therein,  it  appears  that  a  portion  of 
the  moneys  is  claimed  by  a  third  person  as  assignee  of  the  lien  of 
the  attorneys  for  the  plaintiff,  in  part,  the  fad  that  such  claimant 
is  not  a  party  to  the  action  is  of  no  importance  upon  the  motion 
and  his  rights  should  be  considered  in  view  of  the  sheriff's 
responsibility. 

In  such  a  case  where  it  appeared  that  there  was  a  y^\&  prima  fade  as- 
signment of  a  part  of  the  plaintiff *s  attorney's  claim  and  lien,  the 
moneys  in  the  sheriff^  s  hands  should  not  be  paid  over  to  the  plain- 
tiff's attorneys  without  either  first  requiring  an  undertaking  secur- 
ing the  claimant  in  the  sum  found  due  him,  or  deducting  from  the 
fund  the  amount  of  such  claim  and  depositing  it  to  the  credit  of 
an  action  brought  by  the  claimant  against  the  attorneys  to  estab- 
lish his  right  thereto  to  be  paid  oyer  to  the  person  or  persons  who 
should  be  adjudged  entitled  thereto. 

An  agreement  by  the  attorney  for  the  plaintiff  in  an  action  to  pay  to  one 
«  L"  one  half  of  the  profits  which  may  be  realized  in  said  action, 
**  this  to  be  a  lien  on  said  money"  is  valid,  prima  fade^  as  an  as- 
signment of  one  half  of  the  attorney's  interest  in  moneys  collected 
tmder  an  execution  issued  upon  a  Judgment  recovered  in  the 
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action,  and  **  L  *'  haa  a  right  to  look  to  the  fund  for  the  satiafaction 

of  his  lien. 
Cheater  «.  Jumel  (84  St.  Rep.,  214) ;  Field  v.  Hayor  (6  X  r.,  179)  fol- 

lowed. 
(Decided  October  81,  1893). 

Motion  by  the  plaintiff  that  the  sheriff  be  required 
to  pay  to  his  attorneys,  moneys  collected  by  him  under  an 
execution  issued  on  the  judgment  recovered  by  the  plain- 
tiff against  the  defendant  in  this  action. 

This  action  was  brought  to  recover  damages  for 
personal  injuries.  The  plaintiff  recovered  judgment  and 
issued  execution  thereon  to  the  sheriff  of  the  city  and 
county  of  New  York.  The  defendant  thereupon  paid  the 
judgment  to  the  sheriff,  and  the  amount  so  received  by 
him  was  demanded  by  the  plaintiffs  attorneys.  He  had 
in  the  meantime  received  notice  from  one  W.  L.  S.  Lang- 
erman  that  he  claimed  and  was  entitled  to  a  ))art  of  the 
moneys  collected  on  the  judgment,  and  because  of  such 
notice  refused  to  pay  the  moneys  collected  to  the  plaintiffs 
attorneys.  They  thereupon  made  this  motion  and  upon 
the  hearing  thereof  Mr.  Laugerman  appeared  by  attorney 
and  opposed  the  motion,  other  facts  appear  in  the 
opinion. 

McAdam  <&  McAdam,  for  plaintiff  and  motion. 

../.  P.  Berg^  for  W.  L.  S.  Langerman,  claimant,  op- 
posed. 

GiEGERiOH,  J. — The  question  of  the  claimant's  stand- 
ing in  Court,  by  reason  of  his  not  being  a  party  to  the 
action,  is  of  no  importance  upon  this  motion.  He  claims 
as  an  assignee  of  the  attorney's  lien,  in  part,  and  seeks, 
by  virtue  of  the  alleged  assignment,  to  avail  himself  of 
the  right,  which  the  Code  gives  to  his  assignor,  to  look  to 
the  proceeds  of  the  judgment,  in  whosesoever  hands  they 
may  be,  for  the  protection  of  his  lien  upon  the  cause  of 
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action  (Code  of  Civil  Procedure,  sec.  66).  His  rights 
under  the  alleged  assignment  are  properly  to  be  con- 
sidered by  the  Court  in  view  of  the  responsibility  of  the 
Sheriflf,  who  refers  to  the  notice  of  claim  with  which  he 
has  been  served,  as  his  defence  to  the  moving  party's  de- 
mand. It  is  therefore  necessary  to  consider  the  effect  of 
the  writing  produced  by  the  claimant  as  to  whether  or  not 
it  places  him  in  the  position  of  his  assignor,  the  attorney, 
with  an  attorney's  rights  under  section  66  of  the  Code. 
The  only  written  assignment  before  me  is  that  annexed  to 
the  claimant's  affidavit  and  is  in  effect,  that  George  H. 
McAdam  one  of  the  plaintiff's  attorneys,  agrees  to  pay  to 
the  claimant  herein  one- half  of  the  profits  which  he  may 
realize  in  this  action,  among  others,  **  this  to  be  a  lien  on 
said  money."  It  is  held  that  an  attorney  may  make  a 
valid  assignment  of  his  contingent  interest  in  his  client's 
cause  of  action  (Chester  v,  Jumel,  24  N.  Y.  St.  E.,  214). 
An  assignment  for  a  valuable  consideration  of  demands 
having  at  the  time  no  actual  existence,  but  which  rest  in 
expectancy  merely,  is  valid  in  equity  as  an  agreement, 
and  takes  effect  as  an  assignment  when  the  demands  in- 
tended to  be  assigned  are  subsequently  brought  into  ex- 
istence (Field  V,  Mayor,  6  JV.  Y,,  179).  Therefore  it  is 
obvious  that  the  written  agreement  submitted  by  the 
claimant  upon  this  motion  is  valid,  prima  facie,  as  an  as- 
signment of  one-half  of  George  H.  McAdam's  interest  in 
the  fund  in  question,  and  that  by  virtue  of  the  assign- 
ment, the  claimant  has  a  right  to  look  to  that  fund  for  the 
satisfaction  of  his  lien.  My  conclusion  is  that  the  Sheriff 
should  be  directed  either  to  pay  over  to  the  plaintiff's  at- 
torneys the  full  amount  collected  upon  the  execution,  on 
the  plaintiff*s  furnishing  an  approved  and  sufficient  under- 
taking to  secure  the  claimant  in  the  sum  to  the  extent  of 
which  he  may  establish  his  claim  in  the  action  now  pend- 

*  Sic  XcTK  ON  TUB  Effect  of  Csbtain  AsmuMMEMTs  of  Attornbt'b 
LiiN,  23  Ji.  7,  Viml  Pro,  279. 
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ing  in  this  Court  between  Walter  L.  S.  Langerman,  plain- 
tiff, and  McAdam  &  McAdam,  attorneys  for  the  plaintiff 
herein,  defendants,  or  at  the  option  of  the  plaintiff  that  a 
direction  should  be  made  that  said  Sheriff  pay  over  to 
said  attorneys  the  amount  so  collected  except  the  sum  of 
$800.  Such  last  mentioned  sum  to  be  deposited  by  him 
in  the  Union  Trust  Company  to  the  credit  of  the  afore- 
said action,  and  to  be  paid  over  to  the  person  or  persons 
who  shall  be  adjudged  to  be  entitled  thereto.  Shotdd 
the  undertaking,  as  above  provided,  be  given,  the  sureties 
thereon  shall  justify  on  two  days'  notice.  Settle  order  on 
one  day's  notice. 


UNION  TRUST  COMPANY  OF  NEW  YORK,  As 
Substituted  Trustee,  Etc.,  v.    SCHLIEP,  et  aL 

Supreme  Court,    Second    Department,  Kings  County 

Special  Term,  November,  1892. 

§723. 

Judgment  of  foredomre— amendment  after  eale. 

Where  judgment  for  deficiency  ia  asked  in  the  complaint  in  an  action 
to  foreclose  a  mortgage,  but  provision  for  deficiency  is  errone- 
ously omitted  from  the  judgment  entered  in  the  action  upon  fail- 
ure to  plead,  motion  to  correct  the  judgment  by  inserting  the 
omitted  provision  should  not  be  granted  after  a  sale. 

{Decided  November  20th,  1892.) 

Motion  by  plaintiflf  to  amend  judgment  of  foreclos- 
ure and  sale. 

This  action  was  for  the  foreclosure  of  a  mortgage 
made  by  the  defendant  Scliliep  upon  premises  in  Brook- 
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lyn.  The  complaint  which  demanded  that  he  be  adjudged 
to  pay  mny  deficiency  which  might  remain,  was  duly 
served  on  him ;  he  appeared  by  his  attorney,  and  waived 
service  of  all  papers  except  notices  of  sale  and  surplus, 
and  thereafter  made  default  in  pleading.  Judgment  of 
foreclosure  and  sale  was  entered  on  September  26th,  1892, 
which  through  a  clerical  error,  provided  for  no  judgment  of 
deficiency  against  said  defendant.  Under  such  judgment 
the  premises  were  sold  by  the  sheriff  on  October  26th, 
1892,  and  bought  in  by  the  plaintiff  for  $11,250.  The 
deficiency  arising  on  such  sale  amounted  to  $436.34. 

This  motion  is  made  to  have  the  judgment  amended 
by  insertiug  therein  a  provision  that  the  defendant  Schliep 
pay  any  deficiency  which  may  remain. 

Edward  W,  Sheldon  for  plaintiff  and  motion. 

The  relief  sought  for  is  within  the  power  of  the 
Court  to  grant  and  has  been  allowed  before  in  similar 
cases. 

See  Code  of  Civil  Procedure,  Section  723.  "The 
Court  may,  after  judgment,  in  furtherance  of  justice  and 
as  it  deems  best,  amend  any  process,  pleading  or  other 
proceeding." 

In  case  of  Sprague  v.  Jones  (9  Paffe,  395),  which  was 
a  suit  for  foreclosure  of  a  mortgage  and  in  which  the 
plaintiff's  counsel  had  omitted  to  ask  for  a  judgment  of 
deficiency  against  a  defendant  who  was  personally  liable, 
the  Chancellor  said:  "An  additional  order  or  decree 
must  be  entered  as  *  a  consequential  direction  upon  what 
is  contained  in  the  decree  as  enrolled  rendering  the 
defendant  Ghraham  personally  liable  for  the  deficiency." 

In  the  Produce  Bank  V.  Morton  (67  iV^.  y.,  199),  where 
the  judgment  had  been  entered  against  two  defendants 
only,  the  court  allowed  an  amendment  so  that  it  should 
be  against  the  third  defendant. 
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Id  Wood  r.  Martm  ((36  Barb^  241),  an  action  to  fore- 
close a  mortgage,  the  judgment  was  amended  bj  chang- 
ing the  description  after  the  sale  had  taken  place. 

In  the  caHC  of  the  N.  T.  Ice  Co.  v.  Northwestern  Ice 
Co.  (21  IIoic,  Pr.^  296),  on  a  motion  to  amend  the  judg- 
ment, CoM^TocK,  C.  J.  said :  "It  is  suggested  in  the  oppos- 
ing papei-K  that  the  judgment  had  become  perfect  and  final 
before  the  motion  was  made.  I  do  not  see  the  force  of 
this  sug<;estion.  The  judgment  was  perfect  as  soon  as 
pronounced  and  entered.  It  would  become  final  when 
the  time  for  appealing  should  expire.  I  think  the  power 
of  tlie  Court  to  modify  or  amend  the  judgment  cannot  be 
questioned." 

A  judgment  of  foreclosure  and  sale  is  necessarily 
interlocutory  in  character. 

The  amendment  sought  by  this  motion  would  not,  in 
ordinary  chan-^ery  practice,  as  followed  in  the  Federal 
and  many  State  Courts  be  needed,  since  the  order  grant- 
ing a  judgment  of  deficiency  is  customarily  entered 
only  after  the  amount  of  the  deficiency  is  ascertained  on 
the  filing  of  the  Master's  or  Sheriff's  report.  Under  the 
practice  in  New  York,  the  direction  for  a  deficiency  in 
the  foreclosure  judgment  is  purely  contingent,  and  its 
omission  does  not  prevent  the  court  from  making  a 
proper  order  as  soon  as  the  essential  facts  are  acquired. 

The  amendment  sought  for  in  this  action  is  in 
furtherance  of  justice. 


Charlea    Coleman     Miller^  for    defendant,    Schliep, 
opposed. 


By  entering  judgment  without  obtaining  decree  of 
deficiency  against  defendant,  plaintiff  discharged  defen- 
dant  from  personal  liability.    ^  Mutual  Life  Insurance 
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Co.  V.  Hoyt,  15  Weekly  Dig.,  489.  This  was  an  appeal 
by  the  defendant  Hoyt  from  a  judgment  of  foreclosure 
and  sale.  The  trial  Court  had  found  that  plaintiff  was 
entitled  to  a  personal  judgment  s^ainst  Hoyt  for  any 
deficiency  but  the  judgment  was  entered  without  relief 
as  against  Hojrt  for  the  deficiency.  In  rendering  the 
opinion  at  General  Term  Cullen,  J.,  held  that  "by  enter- 
ing judgment  without  making  Hoyt  liable  for  the  defi- 
ciency the  plaintiff  discharged  Hoyt  from  such  liability." 

Plaintiffs  motion  is  made  too  late.  It  should  have 
been  made  before  the  sale.  Fleishhauer  v.  Yoellner, 
9  Abb.  N.  C,  372,  where,  on  a  motion  to  correct  a 
judgment  of  foreclosure  and  sale.  Van  Vorst,  J.,  said : 
"I  am  of  opinion  that  the  motion  comes  too  late.  If 
there  was  anything  wrong  in  the  judgment,  relief  should 
have  been  asked  before  the  sale  was  made  following  its 
terms." 

Courts  can  allow  amendments  only  "  in  furtherance 
of  justice"  {Code  Civ  Pro.  §  723).  To  grant  an  appli- 
cation of  this  kind  would  be  unjust  and  inequitable. 
The  defendant's  position  is  changed  to  his  prjudice  by 
reason  of  plaintiffs  error,  and  an  amendment  should  not 
be  allowed  to  the  injury  of  the  defendant.  A  defendant 
has  a  right  to  rely  on  the  judgment  of  foreclosure  and 
sale  as  finally  determining  the  issues,  and  liabilities  and 
rights  of  parties.  If  such  judgment  fails  to  proTide  for 
the  payment  by  a  defendant  of  a  deficiency,  he  has  no 
further  concern  in  the  matter,  and  is  not  interested  in 
having  the  property  sold  to  the  best  advantage  or  in  buy- 
ing it  in  himself  to  save  a  deficiency  judgment. 

Plaintiffs  first  point  only  maintains  the  power  of  the 
Court  to  amend  in  furtherance  of  justice,  which  is  con- 
ceded. The  case  of  Sprague  V.  Jones  cited  by  plaintiff s 
counsel,  is  the  only  one  found  that  approaches  the  one 
before  the  Court  in  similarity.  At  first  reading  it  would 
Sf^em  to  be  decisive  of  the  question  raised  on  this  motion, 
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but  a  careful  study  of  the  case  discloses  the  all  import- 
ant point  that  it  does  not  appear  that  the  amendment  was 
made  afUr  the  sale.  On  the  contrary,  the  language  of 
the  Chancellor  plainly  indicates  that  the  amendment  was 
hefore  the  sale.  I  do  not  think  this  application  should  be 
granted  after  a  sale.    Motion  denied. 


BALDWIN,  Respondent,  v.  BALDWIN,  et  al,  Appel- 

ANTS  ;  BOBCHABDT  AS  EXECXTnOX,  ETC.,  AND  AnOTHEB, 

Respondents. 

SUPBEMB      COUBT,    FiBST     DEPARTMENT,    GENERAL     TeRM, 

December,  1893. 
§  1532  et  seq. 


ParUUon^-property  held  in  joint  tenancy  may  he  partitioned  or  9old  aU 

though  »ome  of  iM  joint  tenants  object. 

Real  property  owned  and  possessed  by  joint  tenants  may  be  partitioned 
or  if  an  actual  partition  cannot  be  had,  sold,  and  the  proceeds 
divided  at  the  suit  of  one  of  the  joint  tenants  and  although  his 
co-tenants  object. 

Gloos  o.  Cloos  (55  Hun,  450) ;  Jooss  v.  Fey  (129  jY.  F.,  83)  followed. 

(Ikeided  December  15,  1893). 


Appeal  f  I'orn  an  interlocutory  judgment  directing  a  sale 
of  certain  real  property  in  an  action  for  its  partition. 

On  July  18,  1888,  Margaret  Baldwin,  being  then 
seized  in  fee  of  the  premises  236  Henry  street.  New  York 
City,  conveyed  them  to  four  of  her  children,  the  plainti£f 
William  A.  Baldwin,  and  the  defendants  Jane  E.,  Aphra 
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and  Frances  Baldwin,  habendum  in  fee,  "  as  joint  tenants, 
and  not  as  tenants  in  common." 

On  or  about  January  24,  1893,  the  plaintiff  executed 
an  instrument,  which  was  recorded  as  a  mortgage  and 
which  after  reciting  an  indebtedness  of  $850  to  James  A. 
Donegan  in  consideration  thereof,  granted  and  released 
to  him  BO  much  of  the  premises  described  in  the  complaint 
"as  may  be  su£Scient  to  yield  and  pay  on  a  sale  thereof,  the 
sum  of  $850."  The  interest  so  acquired  was  transferred 
to  the  defendant,  David  E.  Durham,  by  an  instrument  dated 
January  24,  1893. 


Thereafter  this  action  was  brought. 

After  the  commencement  of  the  action  the  plaintiff 
executed  a  mortgage  on  his  share  of  the  property  to  Lou- 
ise Borchardt,  as  executrix,  &c.,  and  a  supplemental  sum- 
mons and  complaint  were  served  upon  her. 

All  of  the  defendants  appeared  in  the  action,  and 
answered. 

The  defendants  Baldwin  served  a  joint  answer,  in 
which  they  denied  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  allegations  of  the  complaint  set- 
ting forth  the  encumbrances  on  plaintiff's  share  of  the 
premises ;  denied  the  plaintiff's  allegations  as  to  what  the 
shares  of  the  parties  were;  alleged  "  that  the  several  alleged 
instruments,  conveyances,  and  mortgages  in  no  way  trans- 
fer, encumber  or  effect  the  property  described  in  the  com- 
plaint, except  only  in  the  event  of  the  plaintiff  herein  sur- 
viving all  these  defendants ;  .  •  .  that  they  are  each 
seized  of  and  have  an  estate  of  inheritance  in  and  to  the 
whole  of  said  premises  dependent  upon  such  defendant 
being  the  last  survivor  of  such  joint  tenants;  •  .  .  that 
they  have  each  a  life  estate  in  said  premises  and  that  they 
have  not,  nor  has  either  of  them,  consented  in  writing  or 
otherwise,  to  a  sale  or  partition  of  said  premises." 
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The  separate  answer  of  the  defendant  Borchardt  as 
executrix,  etc.,  set  forth  facts  designed  to  show  that  hei 
mortgage  was  a  lien  npon  plaintiff's  share  of  the  prem« 
ises  prior  and  superior  to  that  held  by  the  defendant 
Durham,  and  the  defendant  Durham  pleaded  facts  to  show 
that  liis  claim  was  superior  to  that  of  the  defendant  Bor- 
chardt, executrix,  etc. 

The  plaintiff,  on  the  ground  that  no  issue  was  raised 
by  the  answers  of  the  defendants,  moved  at  Special  Term 
held  by  Mr.  Justice  Truax  for  a  reference  to  take  proof 
of  title,  and  as  to  whether  the  property  could  be  partitioned. 

This  motion  was  granted,  and  a  reference  directed  to 
Mr.  Gilbert  M.  Speir,  Jr.,  and  he,  after  hearing  the  proofs 
of  the  parties,  reported  that  the  title  was  in  the  plaintiff 
and  in  the  defendants  Baldwin  as  joint  tenants  in  fee  sub- 
ject to  certain  incumbrances,  and  that  it  could  not  be  act- 
ually partitioned,  but  should  be  sold  and  the  proceeds 
divided. 

The  defendants  Baldwin  duly  excepted  to  the  referee's 
report. 

The  plaintiff  moved  to  overrule  the  exceptions,  con- 
firm the  referee's  report  and  for  judgment,  and  after  hear- 
ing all  the  parties  the  report  was  confirmed  at  a  special 
term  held  by  Mr.  Justice  O'Brien  and  an  interlocutory 
judgment  entered  directing  a  sale  of  the  property  and  a 
division  of  the  proceeds.  This  appeal  from  said  judgment 
was  thereupon  taken  by  the  defendants  Baldwin. 


Francis  J.  Moissen  (Thomaa  J,  McKee,  Attorney)^  for 
defendants  Baldwin,  appellants. 


The  estate  of  joint  tenancy  is  an  estate  recognized  as 
existing  and  authorized  to  exist  by  the  laws  of  this  State ; 
the  nature  and  properties  of  such  estate  being  the  same  as 
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established  by  the  common  law.     3,  li,  S.  (7th  Ed.)  p, 
2179,  §  43. 

"  Joint  tenants  are  persons  who  hold  lands  by  a  joint 
title  created  expressly  by  one  and  the  same  deed  or  will. 
The  estate  must  be  of  the  same  duration,  or  nature  and 
quantity  of  interest ;  whether  the  estates  of  the  several  joint 
tenants  be  in  fee,  or  in  tail,  or  for  life  or  for  years."  4 
Rents  Com.,  357. 

Each  of  them  may  enter  upon  the  land  and  exercise 
at  his  pleasure  every  reasonable  act  of  ownership — and  is 
liable  to  his  companion  for  any  waste  committed  upon  the 
estate,  and  are  accountable  to  each  other  for  the  rents  and 
profits  of  the  joint  estate  ;  and  are  regarded  as  having  one 
entire  and  connected  right — and  they  must  join  and  be 
joined  in  all  actions  respecting  the  estate. 

Joint  tenants  are  said  to  be  seized  per  my  etper  tout, 
and  each  has  the  entire  possession  as  well  of  every  parcel 
as  of  the  whole.  A  joint  tenant,  in  respect  to  his  compan- 
ion, is  seized  of  the  whole ;  but  for  the  purposes  of  alien- 
ation, and  to  forfeit,  and  to  lose  by  default  in  a  praecipe, 
he  is  seized  only  of  his  undivided  part  or  proportion. 

The  doctrine  of  survivorship  or  jv^  accrescendi  is  the 
distinguishing  incident  of  title  by  joint  tenancy,  and  there- 
fore at  common  law  the  entire  tenancy  or  estate  upon  the 
death  of  any  of  the  joint  tenants  went  to  the  survivors, 
and  so  on  to  the  last  survivor,  who  took  an  estate  of  in- 
heritance. The  whole  estate  or  interest  held  in  joint  ten- 
ancy, whether  it  was  an  estate  in  fee,  or  for  life,  or  for 
years,  or  was  a  personal  chattel,  passed  to  the  last  sur- 
vivor and  vested  in  him  absolutely.  It  passed  to  him  free 
and  exempt  from  all  charges  made  by  the  deceased  co- 
tenant.    4,  Ketit  Com,,,  359,  360. 

The  statute,  with  respect  to  the  estate  of  joint  ten- 
ancy, has  never  been  repealed  or  modified.  So  that  there 
can  be  no  question  but  that  such  an  estate  is  recognized 
and  existing  under  the  laws  of  this  State. 
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The  present  estate  as  regards  the  surTivor,  whoever 
he  maybe,  is  a  contingent  estate.  3  R.  S.  {7£d.)  p.  2175,  §§ 
1,  2,  7,  8,  9,  10 ;  3  Id.,  p.  2176,  §  13. 

This  under  the  revised  statutes  is  an  estate  which 
must  descend  to  the  last  survivor  of  four  persons,  joint 
tenants.  Who  will  be  that  last  survivor  ?  No  one  can  now 
say.  But  the  right  to  the  benefit  or  interest  which  may 
occur  to  the  survivor  by  reason  of  his  survivorship  cannot 
be  taken  away  from  him  without  his  consent.  And  any 
alienation  lien  created,  or  forfeiture  suffered  by  one  joint 
tenant  can  only  affect  his  share  of  the  rents  unless  he  sur- 
vives the  other  joint  tenants. 

No  act  of  the  owner  of  an  intermediate  or  precedent 
estate  can  or  may  defeat  an  expectant  estate.  3  Ji,  S, 
(7  EJ.)  p.  2178,  §  32. 

The  provisions  of  the  Code  of  Civil  Procedure  for 
partition  relative  to  joint  tenancies  do  not  apply  to  the 
case  at  bar.     Code  Civ.  Pro.  §§  1532,  1533.  ' 

These  two  sections  of  the  Code  are  the  only  sections 
allowing  partition  of  real  property. 

In  section  1532  the  joint  tenant  seeking  partition 
must  have  either  of  the  following  estates :  (1)  An  estate 
of  inheritance.  (2)  An  estate  for  life.  (3)  An  estate  for 
years. 

In  the  present  case  neither  the  plaintiff  nor  the  de- 
fendants have  an  estate  of  inheritance,  viz.,  a  fee  simple 
absolute ;  they  have  only  one  estate,  viz.,  a  joint  tenancy 
which  is,  as  described  by  Chancellor  Kent  (supra),  an 
estate  as  between  them  in  the  whole  and  not  in  a  part, 
with  no  estate  of  inheritance  excepting  to  the  survivor, 
who  then  took  by  reason  of  his  survivorship  an  estate  of 
inheritance  or  a  fee  simple. 

There  is  no  estate  for  life  created,  for  an  estate  for 
life  is  an  estate  limited  either  upon  the  life  of  the  person 
designated  who  takes  the  estate  or  upon  some  other  one 
designated  life.    Here  the  estate  creates  an  estate  in  fee 
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absolnte  in  each  of  the  joint  tenants  dependent  or  contin- 
gent upon  his  surviving  the  others. 

It  is  not  an  estate  for  years.  The  deed  is  silent  as  to 
years,  and  the  grant  is  for  no  fixed  period  of  time. 

So  that,  notwithstanding  the  ambiguous  language  of 
section  1532,  it  seems  clear  that  it  does  not  authorize 
partition  in  this  case,  as  neither  the  plaintiff  nor  the 
defendants  Baldwin  have  any  other  estate  than  that 
created  by  the  deed  from  their  mother. 

Under  section  1533  the  joint  tenants  seeking  partition, 
must  be  possessed  of  either  one  of  two  ektates:  (1)  A  vested 
remainder.     (2) — A  reversion 

Neither  of  the  parties  to  this  suit  have  therefore  any 
such  estate  or  interest  as  would  authorize  a  partition 
under  section  1533  of  the  Code. 

In  the  State  of  New  York,  when  a  joint  tenancy  is 
lawfully  created,  the  common  law  incidents  belonging  to 
that  tenancy  follow.  And  the  right  of  survivorship  is  the 
principal  incident  of  the  estate.  Purdy  v.  Haight,  92 
J^.  r.,  453 

No  partition  can  be  had  at  the  instance  of  one  of  four 
joint  tenants^  the  other  three  objecting  and  refusing  to 
consent  to  the  partition  sought  to  be  had.  Section  1532 
of  the  Code  of  Civil  Procedure  is  a  repetition  of  the  pro- 
visions of  the  Bevised  statutes  relative  to  partition  of 
lands.  3d  £.  S,,  (5th  Ed.)  p.  603,  §  1.  And  under  that 
section  of  the  Revised  Statutes  the  Court  of  Chancery 
held  that  a  party  who  has  a  mere  future  contingent  inter- 
est in  an  undivided  share  of  real  estate  cannot  sustain 
an  action  for  the  partition  of  real  property.  Striker  v, 
Mott,  2  Faiffe,  387. 

To  maintfidn  partition  between  joint  tenants  one  must 
have  in  addition  to  his  estate  of  joint  tenancy  some  other 
interest  or  estate,  which  must  be  either  an  estate  of  in- 
heritance, or  for  life,  or  for  years,  in  some  part  of  the 
realty  to  be  partitioned. 
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A  reading  of  section  1532  of  the  Code  shows  that  it 
was  clearly  the  understanding  of  the  Legislature  that  joint 
tenants  and  tenants  in  common  might  be  seized  of  different 
estates  in  the  same  property,  and  one  object  of  the  sec- 
tion evidently  is  to  afford  relief  to  a  person  having  an 
estate  in  property  of  the  nature  described,  from  which 
without  a  partition  he  might  receive  no  benefit. 

This  section  does  not  say  that  when  two  or  more  per- 
sons hold  and  are  in  possession  of  real  property  as  joint 
tenants  or  tenants  in  common,  in  which  they  have  an 
estate  of  inheritance,  or  for  life,  or  for  years,  they  may 
maintain  an  action,  but  provides  that  where  two  or  more 
persons  hold  and  are  in  possession  of  real  property  as 
joint  tenants  or  tenants  in  common,  where  either  of  them 
has  such  an  estate  he  may  maintain  such  an  action  ; 
clearly  embodying  the  idea  that  when  there  is  a  right  of 
possession — and  possession  upon  the  part  of  a  person 
either  holding  an  estate  of  inheritance  as  to  part,  or  an 
estate  for  life,  or  for  years — ^he  is  a  tenant  in  common. 
Tilton  V.  Vail,  17  N.  Y.  Civ.  Pro.,  197. 

This  would  seem  to  preclude  joint  tenants  who  have 
but  one  joint  freehold  or  but  one  estate  in  the  whole  and 
no  estate  in  any  particular  part. 

The  execution  and  delivery  of  a  mortgage  by  one  of 
several  joint  tenants  on  his  interest  in  the  joint  estate  does 
not  sever,  change  or  in  any  way  affect  the  nature  of  the 
estate  of  joint  tenancy,  nor  does  it  make  the  mortgagee  a 
tenant  in  common  with  the  other  joint  tenants 

The  only  manner  in  which  a  joint  tenancy  maybe 
destroyed  is  by  an  actual  voluntary  division  of  the  prop- 
erty and  holding  it  in  severalty  by  the  joint  tenants  all 
joining  in  releases  to  each  other 

"  No  greater  estate  or  interest  shall  be  construed  to 
pass  by  any  grant  or  conveyance  hereafter  executed  than 
the  grantor  himself  possessed  at  the  delivery  of  the  deed, 
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or  could  then  lawfully  convey,"  Ac.  3  R.  8.,  (7th  Ed  ) 
p.  2195,  §  143. 

Such  a  conveyance  cannot  in  any  way  affect  the 
estate  rights  or  interests  of  the  other  joint  tenants. 

The  distinguishing  element  of  joint  tenancy  still  re- 
mains "  survivorship/'  and  the  grantee  acquires  only  the 
interest  his  grantor  had  and  his  co-joint  tenants  have,  viz., 
a  right  to  a  share  of  the  rents  and  the  fee  contingent  on 
his  (the  grantor)  surviving  the  others.  It  is  a  mere  fiction 
then  to  say  that  the  joint  tenancy  is  destroyed  by  a  con- 
veyance by  one  of  several  joint  tenants.  How,  then,  could 
the  mortgaging  of  his  interest  by  one  of  several  joint  ten- 
ants change  his  joint  tenancy  into  one  of  tenancy  in  com- 
mon ?  We  claim  that  such  a  thing  is  impossible  under 
the  laws  of  this  State.  3d  E.  8.,  6th  ed.  p.  13,  §  32.  Joint 
tenants  are  seized  per  my  et  per  touty  yet  it  is  in  the 
power  of  any  one  of  them  to  dispose  of  his  interests  in  his 
lifetime,  subject  to  the  right  of  suvivorship  of  his  co-ten- 
ant.   Hubbard  v.  Gilbert,  25  JETun,  600. 

And  the  interest  conveyed  or  mortgaged  in  this  case 
can  only  be  the  life  interest  of  the  grantor,  together  with 
the  contingent  fee  simple,  provided  he  (the  grantor)  sur- 
vived the  other  joint  tenants. 


ff.  Huffrnan  Browne  ;  {James  A.  DonegaUy  Attorney) 
for  plaintiff,  respondent. 

One  joint  tenant  may  compel  a  partition  of  the  joint 
property,  or  if  a  partition  cannot  be  had,  a  sale  of  the 
property  and  a  distribution  of  the  proceeds,  notwithstand- 
ing his  co-tenants  object. 

I. — The  Courts  have  always  held  that  an  action  for  a 
partition  or  sale  of  property  held  in  joint  tenancy  is  main- 
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tainable.  Joos  v.  Fey,  129  JT.  Z!,  17 :  Cloos  v.  Cloos,  24 
Ahb.N.C,  219,  8.C.  55  Hun,  450 ;  Wurz  v,  Wum,  27  J.W. 
iT.  (7.  58 ;  MiUer  v.  MiUer,  29  Abb.  Pr.  N.S.  444;  Hughes  v. 
Devlin,  23  (7aZ.  801. 


n. — This  right  is  clearly  given  by  the  Code  of  Gvil 
Procedure. 

Section  1532  of  the  Code  of  Civil  Procedure  expressly 
authorizes  the  bringing  of  an  action  by  one  of  several 
joint  tenants  for  a  partition  or  sale. 

No  distinction  is  made  in  this  or  any  other  section  of 
the  Code  between  joint  tenants  and  tenants  in  common,  so 
far  as  an  action  for  partition  is  concerned,  and  wherever 
one  is  spoken  of  the  other  is  referred  to. 

Section  1546  provided  that  where  the  property  is  "so 
circumstanced  that  partition  thereof  cannot  be  made  with- 
out great  prejudice  to  the  owners,  the  interlocutory  judg- 
ment, except  as  otherwise  expressly  prescribed  in  this 
article  (2  Art.  of  Ch.,  14),  must  direct  that  the  property,  or 
the  part  thereof  which  is  so  circumstanced  be  sold  at  pub- 
lic auction." 

The  only  case  in  which  it  is  provided  in  that  article 
that  a  sale  shall  not  be  had  is  stated  in  section  1533,  and 
is  where  the  action  is  brought  by  the  owner  of  a  vested 
remainder  or  reversion  for  a  partition,  subject  to  the  inter- 
est of  the  person  holding  the  particidar  estate  therein, 
and  the  person  holding  such  particidar  estate  refuses  to 
consent  to  a  sale. 

Here  the  parties  are  neither  remaindermen  nor  re- 
versioners, but  own  in  fee,  and  are  in  actual,  as  distin- 
guished from  constructive,  possession  of  the  property  in 
suit. 

That  the  statute  intended  to  give  exactly  the  same 
rights  and  remedies  to  joint  tenants  as  are  given  to  ten- 
ants in  common  is  shown,  not  only  by  the  fact  that  they 
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are  always  coupled  together  in  the  provisions  relating  to 
partition,  but  also  by  the  nature  and  occasion  of  the 
first  statute  on  the  subject,  from  which  our  present  law  is 
derived. 

At  common  law,  except  by  local  custom  in  a  few 
favored  communities,  joint  tenants  and  tenants  in  common 
were  both   alike   without    power    to    compel  partition. 
Alnatt  on  Partn,^  p.  55.      A  coparcener  could  compel  par- 
tition, and  when  he  did  the  parties  took  in  severalty.    Id. 
To  remedy  this  evil  in  1540  was  enacted  the  statute 
of  Henry  VIII.,  Chap.  1,  which  provided :  "  That  all  joint 
tenants  and  tenants  in  common  that  now  be,  or  hereafter 
shall  be,  of  any  estate  or  estates  of  inheritance  in  their 
own  rights  or  in  the  rights  of  their  wives  of  any  manors 
lands,  tenements  or  hereditaments  within  this  realm  of 
England,  Wales  or  the  marches  of  the  same,  shall  and 
may  be  coacted  and  compelled,  by  virtue  of  this  present 
act,  to  make  partition  between  them  of  all  such  manors, 
lands,  tenements  and  hereditaments  as  they  now  hold  or 
hereafter  shall  hold  as  joint  tenants  or  tenants  in  common, 
by  writ  De  Participatione  facienda  in  that  case  to  be  de- 
vised in  the  King,  our  sovereign  Lord's  Court  of  Chancery, 
in  like  manner  and  form  as  co-parceners  by  the  common 
laws  of  this  realm  have  been  and  are  compelled  to  do,and 
the  same  writ  to  be  pursued  at  the  common  law." 

•  This  statute  applied  only  to  estates  of  inheritance, 
and,  therefore,  in  1541  was  enacted  the  statute  32, 
Henry  VIII.,  Chap.  32,  which  referred  to  the  previous 
statute,  and  provided  for  partition  between  joint  tenants 
and  tenants  in  common  of  estates  for  Ufe  or  years. 

The  procedure,  under  the  acts  referred  to,  was 
simplified  by  statutes  8  and  9,  Will.  III.,  Chap.  31,  and 
with  that  exception  the  statutes  of  Henry  YIII.  remained 
unchanged  in  England  until  long  after  the  American 
Bevolution. 

The  efiect  of  partition  under  this  statute  as  well  as 
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prior  to  the  statute  in  the  cases  where  partition  was 
allowable  was  to  give  to  the  parties  to  whom  the  property 
was  allotted  a  complete  and  independent  title  to  the  parts 
set  off  to  him.  The  partition  severed  the  ^state  forever. 
Sietley's  Eng.  C.  P.,  JRep.^  14.  Alnait  on  Partition^  141. 
Alnatt  in  his  work  on  partition,  says,  (p.  146) :  ''  It 
seems  that  the  partition  affected  the  right  and  inheritance 
as  well  as  the  possession." 

This  statute  was  simplified  as  to  procedure  and 
extended  as  to  remedy  by  providing  for  a  sale  where  an 
actual  partition  cannot  be  had  was  re-enacted  in  the 
Colony  and  State  of  New  York  and  from  it  our  present 
statutes  are  derived. 


III. — Text  books  have  always  taught  that  land  held 
in  joint  tenancy  may  be  partitioned  the  same  as  though  it 
was  held  as  tenants  in  common.  Wdshb.  Heal  Prop.* 
427  ;  Tied^man  on  Peal  I^op.^  §  262  ;  11  Am.  &  Eng. 
Enc,  Law,  1,144  ;  2  Black  Com.,  Chap.  12,  IL,  3  ;  Wil- 
lianTs  E(i.,  JuriH.,  699,  700  ;  4  Kent 8  Com.  (6  Ed.), 
p.  364. 


IV. — There  is  nothing  in  the  nature  of  a  joint  ten- 
ancy which  will  prevent  or  should  prevent  a  partition  or 
sale  of  the  joint  estates. 

The  contention  of  the  defendants  Baldwin  is  founded 
upon  the  erroneous  assumption  that  survivorship  is  a 
property  or  right  of  which  they  cannot  be  deprived  with- 
out their  assent. 

Survivorship  may  be  terminated  by  act  of  one  joint 
tenant  without  the  concurrence  of  the  others.  Tiedman 
on  Peal  Prop.,  §  238 ;  4  Xenfs  Com.  (6  Ed)  p.  364 ;  2 
Black  Com.  Chap.  12,  II ;  Williams  o?i  Peal  Prep.  p.  103  ;* 
1  Billiard  on  Mortg.  p.  12,  §  22  ;  Simpson  v.  Anmions,  1 
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jBinn,,  /*«.,  175 ;  11  Amer.  &  Eng.  Enc.  Law,  1143.  "  A 
convenant  by  a  joint  tenant  to  sell  severs  the  joint  ten- 
ancy in  equity,  though  not  in  law."  Brown  v,  Bandle,  3 
Ves.Jr.,  257  ;  Hinds  v.  Ferry,  1  Miss.,  80.  "  If  one  ten- 
ant conveys  his  share  this  is  a  severance  of  the  joint 
tenancy."  1831  (1st  Circ.  Me.)  Bobinson  v.  Codman, 
1  Sumn,y  121.  J 

The  joint  tenancy  here  is  of  an  estate  of  inheritance, 
and  no  elements  of  a  life  estate  are  involved. 

The  plaintiff  and  defendants  Baldwin  are  joint  ten- 
ants in  fee  simple  absolute. 

The  habendum  of  the  deed  creating  the  tenancy  is  in 
fee  and  the  finding  of  the  referee  that  the  tenancy  is  an 
estate  of  inheritance  in  fee  simple  absolute  is  not  excepted 
to.  Further :  The  grantor  in  the  deed  creating  the  joint 
tenancy  was  the  owner  in  fee  simple  absolute.  By  that 
deed  she  conveyed  to  them  as  joint  tenants  the  same  title 
she  had.     748,  §  1. 

It  is  well  settled  that  a  joint  tenancy  may  be  in  fee 
simple.  WilliaTns  on  Heal  Prop,  pp.  99,  109 ;  2  Black 
Com,y  Chap.  12  Subd.  II ;  1  Wi^/ibur/ie,  Heal  Prop.  {4:ih 
Ed.\  1643 ;  11  Arner.  &  Eng.  La\o,  1068  ;  Co.  Lit,  183  B. 

Another  objection  to  the  contention  of  the  counsel 
representing  the  defendants  Baldwin,  is,  that  if  the  deed 
created  a  life  tenancy  in  each  of  the  four  for  the  life  of 
the  others  with  remainder  over  to  the  last  survivor  the 
power  of  alienation  has  been  suspended  for  more  than 
two  lives  in  being  and  the  deed  is  void.  1  R.  S.  732,  § 
15 ;  Banks  v.  Phelan,  4  Barb,  80  ;  Bowers  v,  Beekman,  16 
Ilun,  268  ;  Fowler  v,  Ingersoll,  19  St,  Rep,,  214 ;  S.  C.  2 
N,  Y,  Supp.,  833 ;  Schnarre  v.  Humming  D,  R,  Dec,  23, 
1882 ;  Colting  v.  Schermerhom,  25  St,  Rep,,  125. 

Where  two  constructions  of  an  instrument  are  possi- 
ble that  construction  will  be  adopted  which  will  make  the 
instrument  valid,  and  that  avoided  which  would  vitiate  it. 
Richards  v.  Warring,  39  Barb,,  42. 
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Even  if  this  was  a  life  estate  with  remainder  over  to 
the  suryivor,  partition  could  be  had,  for  a  life  estate  pre- 
vents a  partition  only  where  it  is  paramount  and  of  the 
whole  estate.  See  Tilton  v.  Vail,  53  Hun,  324 ;  8.  C,  17 
Jf.  Y,  Civ.  Pro,,  192,  in  which  it  was  held  that  a  tenant, 
by  the  courtesy  of  an  undivided  part  of  real  property, 
might  maintain  partition  and  have  a  sale. 

The  C!ode  takes  care  of  the  rights  of  the  parties  where 
they  are  contingent  by  providing  for  the  fixing  of  the  pro- 
portional value  of  the  right  or  estate  according  to  the  law 
applicable  to  annuities  and  survivorship.  Code  Civ.  Pro., 
§  1670,  as  amended  by  Laws  1892,  Chap.  581. 

Edward  8.  Peck  {Peck  <&  Field,  Attorneys)  for  defend- 
ant Borchardt  as  executrix,  etc.,  respondent. 

The  fact  that  the  plaintiff  and  his  sisters  are  joint  ten- 
ants, cannot  affect  his  right  to  a  partition  or  to  a  partition 
and  sale  of  the  premises  and  a  division  of  the  proceeds. 
The  language  of  the  Code  of  Civil  Procedure  expressly  in- 
cludes the  case  of  joint  tenancy.     Cod^  Civ.  Pro.  §  1532. 

The  plaintiff  and  his  sisters  are  within  the  provisions 
of  that  section  of  the  code ;  as  joint  tenants  they  are  seized 
of,  and  are  in  posession  of,  an  estate  of  inheritance  in  the 
premises  described  in  the  complaint. 

Section  1533  of  the  Code  has  no  application  to  the 
present  case,  as  it  refers  solely  to  persons  holding,  as  joint 
tenants,  etc.,  a  vested  remainder  or  reversion,  subject  to 
the  interest  of  some  person  holding  a  particular  interest 
in  the  property.  It  does  not  apply  to  one  possessed  of 
an  estate  of  inheritance  in  an  undivided  portion  of  the 
premises.     Mason  v.  Mason,  2  How.  Pr.  N.  S.,  514. 

It  cannot  be  said  that  the  plaintiff  and  his  sisters  are, 
or  that  either  of  them  is,  seized  of  a  remainder  or  rever- 
sion ;  they  are  seized  of  the  estate  in  possession..     There 
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is  simply  a  right  to  the  surviTor  or  survivors  to  receive  the 
premises  on  the  death  of  either ;  but  this  right  may  be 
defeated  by  a  severance  of  the  interests  during  the  life- 
time of  the  parties. 

The  right  of  a  survivor  or  survivors  to  take  the  whole 
estate  exists  only  where  a  joint  tenant's  interest  continues 
until  his  death.  Though  thus  united  in  their  ownership, 
the  joint  tenant  may  convey  his  share  to  a  stranger,  who 
thereby  becomes  a  tenant  in  common  with  the  other  co- 
tenants.  1  Washh,  on  Real  Prop,  412*  §  27.  See  also  11 
Am,  &  Eng,  Enc.  of  Law,  1092. 

^  The  relation  of  joint  tenancy  may  be  severed.  1.  By 
agreement  of  the  parties.  2.  By  acts  amounting  to  a  de- 
struction of  the  common  ownership.  3.  By  the  Court  in 
an  action  brought  for  that  purpose,  and  where  it  cannot 
be  divided  {iiQ  property  may  be  sold  and  the  proceeds 
divided.    Id.  pp.  1142  and  1144. 

^  A  mortgage  by  a  joint  tenant  of  his  share  to  a  stranger 
would  be  effectual  against  survivorship  and  may  amount 
to  a  severance  of  the  joint  estate.     (Id,) 

The  early  history  of  the  right  to  a  partition  of  real 
property  showing  the  right  to  have  existed  since  the  time 
of  Henry  VIII.  may  be  found  in  VlAm,i&  Eng,  Ency,  of 
law,  p.  677,  et  seq.  See  also  2  Blacks.  Covi,,  Chap.  12. 
(Chas^a  JBlackstone,  2nd  Ed.,  p.  366.)  Willard's  Equity 
Jurisprudence,  (Potter's  Ed.)  p.  700. 

Mr.  Justice  Lawrence  has  considered  the  rights  of 
joint  tenants  under  a  similar  deed  and  has  held  that  par- 
tition may  be  maintained Wurz  v,  Wurz,  15 

N.  r.  Supp,,  720. 

In  the  present  case  the  plaintiff  and  his  sisters,  as 
joint  tenants,  are  actually  seized  in  possession  of  an  estate 
of  inheritance  in  the  premises  in  question.  These  are  the 
only  requirements  of  Section  1532  and  it  necessarily  fol- 
lows that  partition  may  be  maintained. 


282  CIVIL  PROCEDURE  REPORTS. 

Baldwin  «.  Baldwin. 

Parker,  J. — This  appeal  brings  up  for  review  a  judg- 
ment in  partition  of  certain  premises  conyejed  to  the  plain- 
tiff and  defendants  as  joint  tenants,  the  deed  declaring 
that  the  estate  was  convejed  to  them  as  ''joint  tenants, 
and  not  as  tenants  in  common." 

The  joint  tenants  other  than  the  plaintiff  deny  his 
ri^ht  to  maintain  an  action  of  partition,  and  insisted  upon 
the  trial,  and  again  upon  this  appeal,  that  compulsory  par- 
tition of  lands  owned  and  possessed  by  joint  tenants  can- 
not be  made ;  and  their  contention  is  founded  on  the 
doctrine  of  survivorship,  which  is  the  diRtingnishiT»g  inci- 
dent of  title  by  joint  tenancy.  That,  as  the  whole  estate 
or  interest  held  in  joint  tenancy  may  pass  to  the  last  sur- 
vivor, and  become  vested  in  him  absolutely,  there  is 
secured  to  him  a  right  to  such  interest  as  may  accrue  to  the 
survivor — a  right  which  cannot  be  taken  away  from  him 
without  his  consent. 

A  serious  consideration  of  the  appellants*  contention 
is  embarrassed  by  the  fact  that  section  1532  of  the  Code 
of  Civil  Procedure  expressly  authorizes  partition  of  such 
an  estate  as  was  conveyed  to  these  parties  as  joint  tenants. 

It  reads  as  follows :  '*  Where  two  or  more  persons 
hold  and  are  in  possession  of  real  property,  as  joint  ten- 
ants or  as  tenants  in  common,  in  which  either  of  them  has 
an  estate  of  inheritance,  or  for  life,  or  for  years,  any  one 
or  more  of  them  may  maintain  an  action  for  the  partition 
of  the  property,  according  to  the  respective  rights  of  the 
persons  interested  therein ;  and  for  a  sale  thereof,  if  it  ap- 
pears that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners." 

It  is  suggested  by  the  appellants  that  a  joint  tenant 
cannot  be  deprived  of  his  right  of  survivorship  by  statute. 
If  that  suggestion  be  seriously  made,  it  certainly  requires 
no  other  answer  than  that  prior  to  the  execution  and  de- 
livery of  the  deed  by  which  the  joint  tenancy  in  question 
as  created  a  statute  was  enacted  providing  that,  in  case 
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an  estate  of  inheritance  or  for  life  or  for  years  should  be 
Tested  in  two  or  more  persons  as  joint  tenants,  any  one  of 
them  may  maintain  partition.  Thus  the  parties  to  the  con- 
veyance were  apprised  at  the  time  of  its  making  and  exe- 
cution that  the  right  of  survivorship  would  depend  upon 
the  consent  of  the  joint  tenants,  and  their  conveyance  will 
be  deemed  to  have  been  made  with  reference  and  in  sub- 
ordination to  this  provision  of  the  statute.  j 

The  right  to  maintain  such  an  action  has  been  recently 
considered  in  Oloos  v,  Cloos,  55  Ilun.  450.  The  convey- 
ance was  to  the  husband  and  wife,  ''  as  joint  tenants,  and 
not  as  tenants  in  common."  The  wife  subsequently  com- 
menced an  action  of  partition,  and  the  special  term,  reach- 
ing the  conclusion  that  the  action  was  not  maintainable, 
dismissed  the  complaint.  This  judgment  the  general  term 
reversed,  holding  that  where  husband  and  wife  hold  lands 
as  joint  tenants,  an  action  of  partition  will  lie  at  the  suit 
of  either.  » 

.  In  Jooss  V.  Fey,  (129  N.  Y.  23),  the  premises  in  con- 
troversy were  conveyed  to  husband  and  wife  as  joint  ten- 
ants. Subsequently  the  wife  conveyed  her  interest  to  the 
plaintiff,  who  brought  an  action  of  partition.  The  court 
held  that  the  interest  acquired  by  the  wife  was  alienable 
by  her,  and,  plaintiff  having  acquired  title  through  her 
conveyance  to  him,  he  was  entitled  to  maintain  partition 
under  section  1532  of  the  Code,  quoted  supra. 

But  the  authority  to  partition  lands  held  by  joint  ten- 
ants is  not  by  any  means  of  modem  creation,  as  its  discus- 
sion at  this  time  would  seem  to  suggest.  At  common  law 
it  was  the  rule  that  neither  joint  tenants  nor  tenants  in 
common  could  compel  partition.  Alln,  Partit.  p.  6r. 
To  remedy  this  evil,  in  1540  the  statute  of  Henry  VIII. 
c.  1,  was  enacted,  providing  for  the  partitition  of  estates 
of  inheritance  vested  in  joint  tenants  or  tenants  in  com- 
mon ;  and  the  year  following,  by  chapter  32,  the  provis- 
ions of  the  first  act  were  extended  so  as  to  include  estates 
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for  life  or  for  years.  The  procedure  provided  by  those 
acts  was  simplified  by  SL8Sd9  Wm.  III.  c.  31.  "  At  the 
close  of  the  Revolution,  and  in  1788,  the  above-mentioned 
EngUsh  statutes  were  re-enacted.  2  Greenl,  Comp.  13. 
These  statutes  put  the  right  to  compel  partition  between 
tenants  in  common  and  joint  tenants  upon  the  same  foot- 
ing as  coparceners."  Will.  Eq.  Jur,  699,  700 ;  Kent  Com. 
(6  Ed.)  p.  364.  The  inadequacy  and  inefficiency  of  the 
statutory  remedies  led  courts  of  chancery  to  assume  juris- 
diction in  partition.  17  Amer.  cfe  Eng,  Enc.  Law^  679 ; 
SUyry,  Eq.  Jur.  §  651. 

An  investigation  of  the  subsequent  development  of 
the  subject  of  partition  fully  bears  out  the  statement  in  11 
Amr.  cfe  Eng.  Enc.  Law,  1144,  in  which  the  matter  is  ac- 
curately summed  as  follows :  "  Through  the  medium  of 
equity,  and  by  means  of  statutory  enactment,  the  right  to 
have  partition  made  has  become  an  incident  to  ownership 
in  joint  tenancy  and  tenancy  in  common  in  all  the  United 
States  and  in  England." 

The  judgment  should  be  affirmed,  with  costs. 


Van  Brunt,  P.  J.  concurred. 


TALLMAN,  Respondent,   v.  BERNHARD,  Appellant. 
SuPBEME    Court,    First   Department,  General    Term, 

January,  1894. 

§§  3229,  3232. 

OoiU^rigJit  to  where  demurrer  nutained. 

The  right  to  costs  is  absolute  where  in  a  common-law  action  a  de- 
murrer to  the  complaint  is  sustained,  unless  an  issue  of  fact  re- 
mains undisposed  of,  in  which  case  only  costs  are  in  the 
discretion  of  the  court  and  may  be  denied  either  party  or  awarded 
either  absolutely  or  to  abide  the  event. 

iDeddsd  Jamtary  12,  1894.) 
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Appeal  by  defendant  from  so  much  of  a  judgment  of 
the  New  York  County  special  term  sustaining  a  demurrer 
to  the  complaint  as  refused  to  award  the  defendant  costs. 

Carlos  C  Alden,  for  defendant,  appellant. 

James  M.  Smith,  for  plaintiff,  respondent. 

Per  Curiam. — (Van  Brunt  P.  J.,  and  O'Brien  and 
Parker  J.  J.)— The  court,  in  sustaining  the  demurrer, 
erred  in  refusing  to  grant  the  demurrant  costs. 

There  is  only  one  exception  to  the  rule  that  costs  are 
absolute  where  a  demurrer  to  a  complaint  in  a  common- 
law  action  is  sustained,  and  that  is  furnished  by  section 
8232  of  the  Code,  which  provides  that  where  an  issue  of 
law  and  an  issue  of  fact  are  joined,  and  the  issue  of 
fact  remains  undisposed  of,  it  is  in  the  discretion  of  the 
court  to  deny  costs  to  either  party,  or  award  costs,  either 
absolutely,  or  to  abide  the  event.* 

So  much  of  the  order  and  interlocutory  judgment 
as  refuses  to  allow  costs  should  be  reversed,  with  $10 
costs  and  printing  disbursements. 

*  In  Thompson  «.  Stanley,  22  N.  Y.  Civ.  Pro.,  884,  it  wm  held  that 
where  a  demurrer  to  a  complaint  is  overruled,  with  leave  to  defendant 
to  answer  over  oh  payment  of  costB,  the  costs  taxable  in  favor  of  the 
defendant,  and  which  may  be  inserted  in  the  interlocutory  judgment 
are  the  costs  which  by  the  operation  of  the  provision  allowing  the 
amendment  will  be  vacated,  and  do  not  include  costs  before  notice  of 
trial  and  the  expenses  of  entering,  docketing  and  satisfying  final 
Judgment  and  SherilTB  fees  thereon. 
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STEWART  V.  PATON. 

Supreme  Coubt,  Fibst  Depabtment,  New  York  County, 

Special  Term,  October  1893. 

§§  1434,  3256,  3297. 


<7atU—di$bur9efnefU$  made  for  eastra  adoertUing  in  action  for  partition 

cannot  be  taaoed. 


A  referee  appointed  to  sell  real  property  under  a  Judgment  in  an  action 
for  partition  can  be  allowed  out  of  the  purchase  money  those  dis- 
bursements only,  which  a  sheriff  is  authorized  to  retain  out  of  the 
proceeds  of  reid  estate  sold  by  him  upon  an  execution ;  he  cannot 
be  allowed  the  costs  of  adyertising  done  by  him  which  he  is  not 
required  by  statute  and  has  not  been  directed  by  the  court  to  do. 

iDedded    etober  17,  1893.) 


Motion  by  the  plaintiff  that  the  referee  appointed  bj 
the  interlocntory  judgment  to  sell  real  property  therein 
described  be  allowed  to  retain  from  the  proceeds  of  the 
sale,  the  sum  paid  by  him  for  extra  advertising  of  the  sale. 

The  action  was  brought  to  secure  a  partition  or  sale 
of  certain  real  property  situate  in  the  city  of  New  YorL 
An  interlocutory  judgment  was  entered  directing  a  sale  by 
a  referee  named  therein.  He  sold  accordingly  and  in 
addition  to  the  notices  of  sale  required  by  statute  inserted 
an  advertisement  under  the  appropriate  heading  in  certain 
daily  papers  published  in  the  city  of  New  York  and  caused 
bills  advertising  the  sale  to  be  printed  and  posted.  The 
attorneys  for  the  defendants  refused  to  consent  to  the 
allowance  to  the  referee  of  the  expense  of  such  extra  ad- 
vertising and  this  motion  was  thereupon  made. 
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James  N,  Matt,  for  plaintiff  and  motion. 

Cited  Code  Civ.  Fro.  §§  1434,  3256,  Equitable  Life 
Ass.  Soc.  V.  Hughes,  19  iT.  Y.  Civ.  Pro.,  326 ;  Prentice  v. 
Jansen,  79  iV:  T.  478. 

Strong  <&  Cadwalader,  for  defendants,  opposed. 

Cited,  Code  Civ.  Pro.  §|  3307  sub'd  9,  11 ;  3297 ; 
Daly  V.  Jacob,  2  AVb.  N.  C.  97 ;  Bichards  v.  Richards,  2  Id. 
93 ;  Maher  v.  O'Conner,  1  N.  Y.  Civ.  Pro.  158 ;  Downing 
v.  MarshaU,  39  N.  Y.  380 ;  Crofut  v.  Bramt,  58  Id.  106 ; 
Lynch  v.  Meyer,  9  Daly  260 ;  Bace  v.  Gilbert,  102  N  Y. 
298 ;  Louis  v.  Lreland,  2  AVb.  L.  Jour  288. 

Ingbaham,  J. — I  think  that  the  disbursements  of  the 
xeferee  that  can  be  allowed  to  him  out  of  the  purchase 
money  must  be  limited  under  section  3297  of  the  Code  to 
the  disbursements  which  a  sheriff  is  authorized  to  retain 
out  of  the  proceeds  of  real  estate  s(dd  by  him  upon  an 
execution. 

Whether  or  not  the  Court  would  have  the  power  prior 
n>  the  sale  to  authorize  advertisements  of  the  sale  in  addi- 
tion to  that  specifically  required  by  the  Code  is  not  in 
question.* 


*  In  Baldwin  «.  Baldwin  (Supreme  Court,  First  Depctrtment,  New 
York  Oountif,  Special  Term,  February,  1894),  an  interlocutory  Judgment 
directing  a  Bale  by  a  referee  was  duly  entered,  and  after  its  c^rmance 
by  the  general  tenn(8ee  ante  p.  369)  publication  was  begun  of  the  notice 
of  sale  on  February  28,  1894,  as  required  by  statute.  The  plaintiff 
moyed  for  an  order  permitting  the  referee  to  do  extra  advertising  "  by 
posters  and  postal  cards  at  an  expense  to  be  limited  by  the  court,** — 
(ff.  Huffman  BrTwne,  for  plaintiff  and  motion;  F.  J.  Moieeen,  for 
defendants  Baldwin  opposed) — ^The  following  memorandum  of  decLs- 
ii^i  was  filed  February  16, 1894 : 
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The  advertiBement  directed  by  the  referee,  was  not 
ordered  by  the  Conrt,  and  is  not  such  an  advertisement  as 
the  sheriff  is  authorized  by  the  Code  to  make  where  the 
sale  is  upon  an  execution.  I  do  not  think,  therefore,  I 
have  any  authority  to  order  this  advertisement  to  be  paid 
out  of  the  share  of  the  party  who  did  not  authorize  the 
advertisements  to  be  made,  and  who  now  oppose  it. 

The  motion  must  therefore,  be  denied,  and  the  adver- 
tisements must  be  paid  for  out  of  the  share  of  the  parties 
who  authorized  it.    No  costs. 


BABTLETT,   Appellant,   v.  MUGETT,   Bespondbnt. 

SUPBEMB  COUBT,  FiFTH  DEPABTMEMT,  GeNEBAL  TEBM, 

Januaby,  1894. 
§§  2863,  2950,  3068. 


Jtutice^  Churt--jvH$dikUon  toher€  amoufUt  clakned  in  pUadin^  mteaed 

$400— appeal. 


A  Justice  is  not  deprived  of  jurisdiction  of  an  action  and  required  to 
dismiss  it  merely  because  the  amount  claimed  in  the  pleadings  ex- 
ceeds $400.  Before  he  can  dismiss  it,  it  must  be  made  to  appear  to 
his  satisfaction  by  proof,  that  the  amount  in  dispute  exceeds  his 
jurisdiction. 

A  ruling  of  a  justice  that  he  has  not  jurisdiction  of  an  action  because 
the  amount  in  dispute  exceeds  $400  and  a  dismissal  on  that  ground, 
may  be  reviewed  upon  appeal  to  a  county  court,  on  which  a  new 
trial  is  demanded. 


Andrbws,  J. — As  I  have  not  been  referred  to  any  provision  of  the 
statutes  or  rules  which  authorize  me  to  make  the  order,  the  motion 
will  be  denied  without  costs. 
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CraDnell  v.  Oomstock  (13  Hun.  293);  Kirk  v.  Blashfleld  (6  7,  dC.  509) 
distinguished. 

Where  in  an  action  in  a  justice's  court  the  complaint  set  forth  two 
causes  of  action,  one  for  work,  labor  and  services.  $490  on  which 
$800  had  been  paid  and  another  for  goods  sold  and  delivered 
$89.02  for  which  $40  had  been  paid,  thus  slightly  overpaying  it, 
and  demanded  Judgment  of  $188.04  and  interest  and  the  answer 
admitted  that  som^,  but  not  the  quantity  of  work  set  forth  in  the 
complaint  was  done ;  alleged  payment  of  $840  on  account  thereof 
and  as  a  counterclaim  pleaded  that  the  plaintiff  was  indebted  to 
defendant  on  a  mutual  account  for  goods  furnished  $110.— Held 
that  it  was  error  to  dismiss  the  action  on  the  ground  that  the  sum 
total  o'  the  accounts  of  both  parties  proved  to  the  satisfaction  of 
the  justice  exceeded  $400;  that  it  did  not  exceed  that  sum,  but 
amounted  to  just  $298.04. 

(Decided  January  18,  1894). 

•  Appeal  by  plaintiff  from  an  order  of  the  Cattaraugus 
County  Conrt  dismissing  plaintiff's  aopeal  from  a  judg- 
ment of  a  justice  of  the  peace. 

The  opinion  states  the  facts. 

JS.  D.  Norihrap  for  plaintiff,  appellant. 

O,  M.  Rider ^  for  defendant,  respondent. 


Lewis,  J. — The  plaintiff  brought  his  action  in  the  jus- 
tice's court  in  Cattaraugus  County,  and  claimed  in  his 
complaint,  for  his  first  cause  of  action,  that  the  defendant 
was  indebted  to  him  for  work  and  services  in  pressing  into 
bales  280  tons  of  hay  at  the  agreed  price  of  $1.75  a  ton, 
and  that  there  became  due  to  him  therefor  $490 ;  that 
the  efendant  had  not  paid  any  part  thereof,  except  the 
sum  of  $300 ;  and  that  there  remained  due,  on  account 
thereof,  the  sum  of  $190.  For  his  second  cause  of  action 
he  alleged  that  the  defendant  was  indebted  to  hini  in  the 
sum  of  $39.02  for  goods,  waxes,  and  merchandise  sold  and 
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delivered  to  the  defendant,  and  that  the  defendant  had 
paid  thereon  the  sum  of  $40,  thereby  slightly, overpaying 
the  same.  He  demanded  judgment  against  the  defen- 
dant for  $188.04,  with  interest  thereon  from  the  1st  day  of 
December,  1892. 

The  defendant  interposed  an  answer,  admitting  Ihat 
the  plaintiff  pressed  a  quantity  of  hay  for  him  at  the  price 
stated  in  the  complaint,  but  that  the  amount  was  less  than 
280  tons,  and  that  he  had  paid  the  plaintiff,  to  apply 
thereon,  divers  sums  of  money,  amounting,  in  all,  to  $340 ; 
and  for  a  further  answer  alleged  that  the  plaintiff  was 
justly  indebted  to  him  for  goods  furnished,  and  upon 
mutual  dealings  between  the  parties,  in  the  sum  of  $110, 
which  was  pleaded  as  a  counterclaim,  and  demanded  judg- 
ment against  the  plaintiff  for  $110. 

The  issue  being  thus  joined,  the  defendant  thereupon 
moved  for  a  discontinuance  of  the  action  on  the  ground 
that  it  appeared  from  the  pleadings  that  the  sum  total  of 
the  accounts  and  demands  of  both  parties  in  dispute  ex- 
ceeded the  sum  of  $400,  and  the  justice,  against  the  objec- 
tions of  the  plaintiff,  granted  the  motion,  and  dismissed 
the  case,  and  entered  judgment  against  the  plaintiff  for 
costs. 

The  plaintiff  served  a  notice  of  appeal  from  the  jus- 
tice's judgment  to  the  County  Court  of  Cattaraugus 
County,  and  in  said  notice  demanded  a  new  trial  in  that 
court. 

The  defendant  thereupon  moved  the  county  court  for 
an  order  dismissing  the  appeal  on  the  ground  ''  that  the 
justice  had  no  jurisdiction,  and  could  not  take  cognizance 
of  the  action,  for  the  reason  that  the  sum  total  of  the  ac- 
counts of  both  parties,  proved  to  the  satisfaction  of  the 
justice,  exceeded  $400." 

The  motion  was  granted,  and  an  order  entered,  dis- 
missing the  appeal,  and  from  such  order  the  plaintiff  ap- 
pealed to  this  court. 
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The  justice  unqaestionablj  erred  in  dismissing  the 
action,  as  it  will  be  seen  by  an  examination  of  the  plead- 
ings that  the  sum  total  of  the  accounts  of  both  parties  in 
dispute  did  not  exceed  $400.  They,  in  fact,  amounted  to 
just  $298.04.  The  justice  had  no  authority  to  dismiss  the 
action  until  it  was  made  to  appear  to  him  by  proof  that 
the  amounts  in  dispute  exceeded  his  jurisdiction. 

It  is  provided  by  subdivision  4  of  section  2863  of  the 
Code  of  Civil  Procedure  that  "  where  in  a  matter  of  ac- 
count the  sum  total  of  the  accounts  of  both  parties,  proved 
to  the  satisfaction  of  the  justice,  exceeds  $400.00,  the  jus- 
tice cannot  take  cognizance  of  the  action."  He  is  not 
ousted  of  jurisdiction  because  the  amount  claimed  in  the 
pleadings  may  exceed  that  amount.  If  that  were  .the 
case,  the  defendant  in  every  case  could  oust  the  justice  of 
jurisdiction  by  setting  up  in  his  answer  a  claim  for  more 
than  $400,  no  matter  how  fictitious  the  claim  might  be. 

The  Code  requires,  before  he  shall  dismiss  the  action  > 
that  he  shall  be  satisfied  by  evidence.  Parker  v.  Eaton, 
^5  Barb.  122 ;  Glackin  v.  Zeller,  52  Barb.  147 ;  Bailey  v. 
Stone,  41  ITow.  Pr,  349.  In  the  absence  of  any  proof  in 
the  case,  the  defendant's  counsel  succeeded  in  inducing 
the  justice  to  dismiss  the  action  solely  upon  what  he 
claimed  appeared  upon  the  face  of  the  pleadings,  and,  as 
we  have  seen,  the  pleadings  failed  to  show  that  the 
amount  involved  was  beyond  the  jurisdiction  of  the  jus- 
tice. 

The  defendant's  counsel  contends  that,  the  justice 
having  rendered  a  judgment  of  discontinuance,  it  is  con- 
clusive upon  the  question  of  the  amount  involved  until  it 
is  reversed,  and  that  the  only  manner  provided  by  the 
Code  for  reviewing  it  is  by  appeal  upon  questions  of  law 
only.  Whether  he  is  right  in  this  contention  depends 
upon  the  construction  which  shall  be  given  to  provisi.ons 
•of  the  Code. 

Section  2950  provides  that  "  where  upon  the  trial  of 
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an  action  the  sum  total  of  acconnts  of  both  parties  proved 
to  the  satisfaction  of  the  justice  exceeds  $400.00  judgment 
of  discontinuance  must  be  rendered  i^ainst  the  plaintiff 
with  costs." 

Section  3068  provides :  "  Where  an  issue  of  fact  or 
an  issue  of  law  was  joined  before  the  justice  and  the  sum 
for  which  judgment  was  demanded  by  either  party  in  his 
pleading  exceeds  $50.00,  *  *  *  the  appellant  may 
in  his  notice  of  appeal  demand  a  new  trial  in  the  appel- 
late court,  and  thereupon  he  is  entitled  thereto." 

Here,  as  we  have  seen,  each  party  did  demand  judg- 
ment for  a  sum  exceeding  $50 ;  so  that  the  case  falls 
within  the  letter  of  this  section. 

If  a  new  trial  is  not  demanded  in  the  notice  of  appeal, 
then  the  case  is  reviewed  upon  questions  of  law  only ;  but, 
if  a  new  trial  be  demanded,  then  all  questions  of  law  and 
fact  are  before  the  appellate  court  for  consideration ;  and 
we  see  no  good  reason  for  any  embarrassment  to  arise 
upon  a  new  trial  in  the  county  court  in  this  case,  as  it  will 
be  quite  apparent  when  the  trial  comes  on,  from  an  in- 
spection of  the  pleadings,  that  the  justice  in  fact  had 
jurisdiction  of  the  action. 

Had  the  justice  proceeded  with  the  trial,  and  de- 
cided upon  conflicting  evidence,  that  the  amount  involved 
did  not  exceed  the  limit  of  his  jurisdiction,  the  defendant 
unquestionably  would  have  had  the  right  to  appeal  to  the 
county  court,  and  there  try  the  question  over  again. 

If,  as  contended  by  defendant's  counsel,  the  justice's 
judgment  can  only  be  reviewed  upon  an  appeal  upon  ques- 
tions of  law,  it  follows  that  there  must  be,  in  this  case, 
four  hearings  before  the  litigation  is  ended, — ^two  in  jus- 
tice's court,  and  two  in  the  county  court.  There  does  not 
seem  to  be  any  occasion  for  pursuing  such  a  course. 

The  question  here  presented  should  not  be  con- 
founded with  a  civil  action  in  a  justice's  court  to  recover 
damages  for  an  assault  and  battery,  libel  or  slander,  for  in 
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that  class  of  actions  the  jastice  has  no  jurisdiction  of  the 
Bubject-matter.  Here  he  had  jurisdiction  until  it  is 
proven  upon  the  trial  that  the  accounts  in  dispute  exceed 
the  limit  mentioned.  It  does  not,  therefore,  follow  be- 
cause  a  new  trial  can  be  had  in  the  appellate  court  in  this 
case,  that  a  new  trial  could  be  had  in  the  other  class  of 
actions.  In  the  one  case  the  question  of  jurisdiction  de- 
pends, as  we  have  seen,  upon  the  evidence.  Not  so  in  the 
other  cases. 

We  are  not  referred  to  any  case  where  the  precise 
question  here  presented  has  been  adjudicated. 

In  Crannell  v.  Comstock  (12  ITun,  293),  the  action 
was  commenced  in  justice's  court,  the  plaintiff's  complaint 
was  for  work  and  materials,  and  the  amount  claimed  by 
him  was  $115.60.  The  defendant  pleaded  a  set-off  for 
goods  sold  and  delivered  to  the  plaintiff,  to  the  value  of 
$3,000,  for  which  sum  he  claimed  judgment.  Both  parties 
introduced  evidence  before  the  justice  in  support  of 
their  respective  claims.  The  defendant  recovered  a  ver- 
dict for  $43.65.  An  appeal  was  taken  to  the  county  court 
for  a  new  trial,  and  the  respondent's  counsel,  in  that 
court,  raised  the  question  as  to  the  jurisdiction  of  the  jus- 
tice because  the  total  of  the  accounts  exceeded  $400.  It 
was  held,  on  an  appeal  to  this  court,  that  the  county  court 
had  nothing  to  do  with  the  question  whether  the  justice 
erred  in  holding  that  he  had  jurisdiction ;  that,  the  appeal 
not  being  upon  questions  of  law,  it  did  not  bring  up  the 
testimony  taken  before  the  justice ;  and  that  the  county 
court  had  no  means  oi  determining  whether  the  accounts 
proved  before  the  justice  exceeded  $400;  and  further, 
that  the  appeal  brought  up  the  issues  of  fact  joined  in  the 
court  below,  to  be  tried  anew  in  the  county  court,  and 
that  the  jurisdiction  of  that  court,  for  all  purposes  of  the 
trial  and  judgment,  was  the  same  as  if  the  action  had  been 
commenced  in  that  court  originally.  The  respondent's 
coimsel  claims  that  this  is  not  an  authority  against  him. 
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for  the  reason  that  the  question  of  jurisdiction  was  not 
raised  in  that  case  in  the  justice's  court^and  for  that  reason 
cannot  be  considered  in  the  appellate  court.  There  is  noth- 
ing in  this  contention,  for,  if  the  justice  did  not  haTe  juris- 
diction, the  consent  of  the  parties  would  not  have  giyen  it 
to  him.     Oakley  v.  Aspinwall,  3  i^.  Y.,  562 ;  Plank-Road 

Co.  V.  Parker,  22  Barb.  323. 

The  case  of  Kirk  v.  Blashfield  (6  T.  &  C.  509),  is  not 
an  authority  to  the  contrary.  There  the  justice  dismissed 
the  action  upon  the  same  ground  as  in  the  case  at  bar,  but 
no  appeal  was  taken  from  his  judgment.  The  plaintiff 
commenced  a  new  action  in  the  Supreme  Court,  and  re- 
coTering  less  than  $50,  he  demanded  and  was  allowed  full 
costs ;  the  court  holding  that  the  justice's  judgment,  not 
haying  been  reyersed,  was  conclusiye  upon  the  question  of 
the  jurisdiction  of  the  parties. 

'  We  think  the  county  court  was  in  error  in  granting 
the  order  appealed  from.  It  should  be  reyersed,  with 
$10  costs  and  disbursements  of  the  appeal. 

DwiGHT,  P.  J.,  Haight  and  Bbadlet,  J.  J.  concurred. 
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LEWIS,  Appellant,  v.  EMPIRE  STATE  INSURANCE 

COMPANY,  Respondent. 

Supreme   Coubt,   Fifth   Depabtment,    Genebal  Teem, 

Januabt,  1894. 

§§  497,  3251. 

OofU — what  taaoabU    upon  entry  of  interlocutory  judgment  overruling 

demurrer  toith  leaoe  to  plead  oter.  * 

Where  a  demurrer  to  a  complaint  is  sustained  with  leave  to  the  defend- 
ant  to  answer  over  on  payment  of  costs,  the  defendant  should  be 
required  to  pay  the  cost  of  such  proceee<1ings  as  by  the  operation 
of  the  order  oTemiling  his  demurrer  will  be  Tacated,  and  the 
plaintiff  is  not  entitled  to  the  costs  of  any  proceedings  before 
notice  of  trial. 

Kniering  v.  Lennon  (22  J^T.  T.  Bupp,  776);  Skinner «.  White,  (69 
Hun,  137) ;  Edson  o.  Dillaye,  (8  How.  Pr.  278)  ;  Phipps  «.  Van 
Cott,  (15  Id.  110) ;  Crary  v.  Norwood,  (6  Abb.  Pr.  219) ;  Anony- 
mous (3  Bandf.  756) ;  followed.  Adams  «.  Ward,  (60  How.  Pr. 
288);  distinguished. 

{Bedded  January  18,  1894.) 

Appeal  by  plaintiff  from  an  order  of  the  Monroe 
County  Special  Term  denying  a  motion  for  a  new  taxation 
of  costs. 

The  facts  appear  in  the  opinion. 

John  F.  Dorthy,  for  plaintiff,  appellant. 

S.  L.  Adler^  for  defendant,  respondent. 

Lewis,  J. — The  defendant  demurred  to  the  plain- 
tiff's complaint  upon  the  ground  that  it  failed  to  state  a 

*  St*e  to  effect  that  right  to  costs  is  absolute  Tallman  v.  Bemhard, 
ante  p.  284. 
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cause  of  action.  The  demurrer  was  OTerruled,  with  costs, 
but  with  leave  to  the  defendant  to  withdraw  the  demurrer 
and  answer  over  within  20  days  upon  the  payment  of 
costs,  and,  in  case  of  his  failure  so  to  do,  plaintiff  was  at 
liberty  to  enter  final  judgment  for  the  relief  demanded  in 
his  complaint.  Plaintiff  presented  to  the  clerk  for  taxa- 
tion a  full  bill  of  costs,  including  the  items  of  $25  before 
notice  of  trial,  $1  for  serving  summons  and  complaint^ 
and  63  cents  for  the  sheriff's  fees  on  execution.  These 
items  mentioned  the  clerk  refused  to  tax,  and  the  plain- 
tiff moved  the  special  term  for  an  order  directing  the  clerk 
to  tax  said  items.  His  motion  was  denied,  and,  from  the 
order  denying  the  motion,  plaintiff  appealed  to  this  court. 
It  was  an  interlocutory  judgment  the  plaintiff  was  to 
enter  upon  the  decision  overruling  the  defendant  s  de- 
murrer. The  $25  costs  before  notice  of  trial  he  will  be 
entitled  to  tax  when  he  comes  to  enter  his  final  judgment. 
The  $25  before  notice  of  trial  is  for  preparing  the  com- 
plaint. The  complaint  being  held  to  be  good,  it  is  not 
necessary  to  redraw  it.  The  defendant  should  be  required 
to  pay  the  costs  of  such  proceedings  as  by  the  operation 
of  the  order  overruling  his  demurrer  will  be  vacated. 
The  plaintiff  was  obliged  to  prepare  for  the  argument  of 
the  demurrer ;  therefore,  he  was  entitled  to  costs  after 
notice  and  before  trial;  but  nothing  that  he  had  done 
before  noticing  the  case  for  trial  was  in  any  way  vacated 
by  the  judgment  overruling  the  demurrer. 

The  weight  of  authority  seems  to  sustain  this  rule. 
Kniering  v.  Lennon,  22  i\^.  J".  Supp-  775;  Skinner  v. 
White,  69  JTun,  127,  Edson  v.  Dillaye,  8  Sow.  Pr.  273 ; 
Phipps  V,  Van  Cott,  15  How.  Pr,  110 ;  Crary  v.  Norwood, 
5  Abb  .  Pr.  219;  Anon.,  3  Sandf.  756.* 

In  Adams  v.  Ward,  60  How.  Pr.  288,  the  plaintiff  de- 
murred to  the  answer.  His  demurrer  was  sustained,  and 
it  was  very  properly  held  that  he  was  entitled  to  costs 

*  See  also,  Tiiompson  %.  Stanley,  N.  T.  Vw.  Pro.  348. 
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before  notice  of  trial,  as  compensatioii  for  drawing  the 
pleading. 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs  and  disbursements  of  the  appeal. 

DwiGHT,  P.  J.,  and  Haight,  J.,  concurred. 


ANDEESON  v,  POETEE. 

N.  T.  Court  op  Common  Pleas,  Special  Term, 

February,  1894. 

§§  382  sub'd  7 ;  1377  sub'd  2  ;    3017  ;  3020. 

LimitaUonB  to  aetUm^faet  that  action  onjudffment  of  District  Court  i$ 
barred,  does  not  prevent  iseuanee  ofeaoeeution  thereon,* 

Although  an  action  on  a  judgment  of  a  district  court  in  the  city  of  New 
York  is  barred  by  the  expiration  of  six  years  since  its  recovery, 
the  right  to  enforce  it  by  execution  still  subsists  in  all  it)  pleni- 
tude. The  enforcement  of  a  judgment  by  execution  is  not  the  legal 
equivalent  of  an  action  upon  it. 

Waltermire  ».  Westover  (14  JIT.  T,  16) ;  Johnson  u.  AJbany,  etc.  R.  R. 
Oo.  (54  Zf.  r.  416);  Kincaid  «.  Richardson  25  Hun,  287);  Rosev. 
Henry  (37  Id.  897) ;  Townsend  f>.  Tolhurst  19  iV.  T.  Civ.  Pro.  1) ; 
Herder  d.  OoUyer  (22  Abb.  Ji.  0.  461) ;  Oltcn  v.  Bubbling  (4  Law 
BuU.  68)  followed.  Herman  v.  Stalp.  (17  Jf.  7.  Civ.  Pro.  888); 
DiefPenbach"«.  Roch  (112  If.  T.  651,  S.  C  16  If.  T.  Civ  Pro.  172) 
distinguished. 

A  judgment  of  a  District  Court  in  the  city  of  New  York  is  a  judgment 
of  the  court  of  common  pleas  for  all  the  purposes  of  enforcement 
by  execution. 

Townsend©.  Tolhurst  (19  if.  T.Civ.  Pro.l);  Baldwin  v.  Roberts  (80 
Hun,  168);  Lyon  v.  Manly  (10  Abb.  Pr.  In  re  Gates  Estate 
(21  If.  T.  8upp.  576)  followed ;  Matter  of  Phelps  (6  Misc.  897) 
not  followed.  DiefFenbach  v.  Roch  (112  If.  T.  651 ;  8.  C.  16  N. 
7.  Civ.  Pro.  172)  distinguished. 

(Decided  February,  1894.) 

*8ee  note  on  the  effect  of  the  esepiration  of  the  period  limited  for  com- 
mendng  an  action  upon  olher  remedies,  19  If.  Y.  Civ.  Pro.  15. 
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Motion  by  plaintiff  for  leaye  to  issue  an  execution 
against  the  defendant's  property  npon  a  judgment  of  a 
district  court  in  the  city  of  New  York. 

Isaac  L,  MiUer^  for  plaintiff  and  motion* 

George  D.  Beattys,  for  defendant  opposed. 

Pbtob,  J. — On  the  3d  of  December,  1886,  the  plaintiff 
recovered  a  judgment  in  a  District  court  of  this  city  and 
on  the  same  day  duly  filed  a  transcript  in  the  office  of  the 
County  Clerk.  Five  years  having  elapsed  since  entry  of 
the  judgment,  the  plaintiff  applies,  under  section  1377, 
sub.  2,  Code  of  Civil  Procedure,  for  leave  to  issue  execu- 
tion upon  it :  and  the  motion  is  resisted  on  the  ground 
that  by  section  382,  sub.  7,  Code  of  Civil  Procedure,  an 
action  on  the  judgment  is  barred  by  the  expiration  of  six 
years  since  its  rendition. 

It  is  obvious,  however,  that  the  enforcement  of  a 
judgment  by  execution  is  not  the  legal  equivalent  of  an 
action  upon  it ;  and  that  though  the  remedy  by  suit  be 
extinct,  the  right  survives  and  may  be  made  fruitful  by 
the  realization  of  liens  and  securities.  Hence,  while  by 
operation  of  the  statute  of  limitations  the  creditor  loses 
the  right  of  action  on  his  judgment,  his  right  to  enforce  it 
by  execution  still  subsists  in  all  its  plenitude  (Waltermire 
V.  Westover,  14  N,  JT.,  16 ;  Johnson  v.  Albany,  &c.,  RR. 
Co.,  54  JV.  r.,  416,  424  ;  Kincaid  v.  Richardson,  25  Sun, 
237  ;  Rose  v.  Henry,  37  JBun,  397 ;  Townsend  v.  Tolhurst, 
10  JV.  T.  Civ.  Pro.  1,  Supjpl.,  378;  Herder  v.  CoUyer,  22 
AU.  N.  a  461,  513 ;  Otten  v.  Bubbling,  4  Law  BvU.,  63.)* 

The  learned  counsel  for  the  defendant  ui^es  that  the 
adjudication  in  Waltermire  v.  Westover,  proceeded  on  the 

•See  also  to  like  effect  BoU  «.  Hauser,  19  Jf.   T.  Civ.  Pro.  7,  aff'd 
19  Id.  210 ;  Greeu  v.  Hauser,  18  Id.  854. 
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peculiar  phraseology  of  an  obsolete  statute,  and  so  is  of 
no  authority  on  the  point  in  dispute.  But,  he  is  mistaken ; 
the  express  ratio  decidendi  in  the  opinion  of  the  Court  is 
the  distinction  between  right  and  remedy,  and  the  effect 
of  the  statute  of  limitations  in  barring  an  action  merely, 
without  otherwise  impairing  the  efficacy  of  the  judgment. 

Even  if  this  be  so,  still  counsel  contends  that  the  doc- 
trine of  Waltermire  v.  Westover  is  superseded  by  the  later 
adjudication  in  Dieffenbach  v.  Koch  (112  N.  Y.  651.  S.  C.16 
N.  Y.  Civ.  Pro,  172),  but,  obviously  in  that  case  the  ques- 
tion here  involved  was  not  agitated  ;  nor  *'  did  that  case 
in  the  slightest  degree  impair  the  decision  in  Waltermire 
v. Westover"  (Macomber,  J.,  in  Townsend  v,  Tolhurst, 
19  N.  Y.  Civ.  Pro.  1). 

Herman  v.  Stalp,  though  not  an  adjudication  of  the 
question  in  controversy,  propounds  a  dictum  favorable  to 
the  defendant's  contention ;  but,  as  the  conclusion  of  the 
learned  Judge  is  deduced  from  the  assumption  that  a  judg- 
ment incapable  of  supporting  an  action  is  ineffectual  for 
an  execution,  and  as  he  himself  had  expressly  ruled  the 
contrary,  the  previous  term  (Herder  v.  CoUyer  6  Supp., 
513),  I  may,  with  all  respect  for  his  rec(^ized  ability, 
yield  my  assent  to  what  appears  to  be  the  better  reason 
BJxd  the  weightier  authority. 

The  defendant,  again,  opposes  the  application  upon 
the  ground  that  the  judgment  on  which  it  is  sought  to 
issue  execution  is  not,  in  fact,  a  judgment  of  the  Court  of 
Common  Pleas.  What  of  it  ?  The  judgment  is  "  deemed** 
a  judgment  of  the  Court  of  Common  Pleas  and  may  be 
enforced  accordingly.by  an  execution  issued  by  the  County 
aerk  and  directed  to  the  Sheriff  (Code,  sees.  3017,  3220). 
Dieffenbach  v.  Roch,  (112  Ji.  Y.  621,  S.  C.  16  iT.  Y  Civ. 
Pro.  172),  merely  decides  that  the  judgment  of  a  Justice 
docketed  in  the  County  Clerk's  office  is  not  a  judgment 
"  rendered  "  in  the  County  Court  within  subdivision  7  of 
section  382  of  the  Code;  but  that  such  a  judgment  so 
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docketed  is  a  jadgment  of  the  County  Court  for  all  the 
purposes  of  enforcement  by  execution  is  plain  upon  the 
terms  of  the  statute  and  is  settled  by  authoritative  adjudi- 
cation (Townsend  v.  Tolhurst,  19  JV.  Y,  Civ.  Pro.  1 ;  Bald- 
win V.  Boberts,  30  Hun^  163 ;  Lyon  v.  Manly,  10  Abb,<, 
337 ;  In  re  Gate's  Estate,  21  Suppl.^  576,  and  cases  supra).* 

Matter  of  Phelps  (6  Misc.,  397)  is  apparently  contra; 
but  the  argument  of  the  opinion  is  too  artificial  and  incon- 
clusive to  satisfy  the  understanding. 

The  judgment  being  still  alive  and  operative,  and  the 
statute  of  limitations  opposing  no  obstacle  to  its  enforce- 
ment by  execution,  the  manifest  dictate  of  justice  is  that 
the  plaintiff  should  have  the  only  process  available  to  him 
for  the  satisfaction  of  his  debt. 

Application  granted  with  costs. 


SCHELL,  Appellant,  v.  LOWE,  Bespondent,  Clabks 

AND  Another,  Bespondents. 

SuPBEME  Court,  First  Department,  General  Term. 

January,  1894. 

§820. 

Interpleader — afflda/eit  need  net  expraa  doubt  as  to  who  hae  juet  claim. 

An  affidavit  upon  which  a  motion  is  made  under  section  8d0  of  the 
Ck)de  of  Civil  Procedure  for  an  order  directing  interpleader,  need 
not  allege  that  the  moving  party  is  in  doubt  as  to  who  has  the  just 
claim. 

Bowery  Natl.  Bank  «.  Mayor,  (4  N,  T.  8t.  Rep.  666) ;  Pratt  t>.  Myers, 
(18  N.  T.  8upp.  466) ;  Barnes  «.  Mayor,  (27  Sun,  236) ;  Dreyfus  v. 
Casey,  62  Hun,  96)  followed.  Nassau  Bank  «.  Yandes,  (44  Hun, 
66) ;  Mars.  v.  Albany  Savings  Bank,  (64  Hun,  424)  distinguished. 
Williams  «.  Aetna  Life  Ins.  Co. ,  (8  I^.  Y.  8L  Hep.  667,  not  followed. 

{Decided  January  12,  1894.) 


*See  also  Davidson  v.  Horn,  47  Hun,  61. 
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Appeal  by  plaintiff  from  an  order  of  the  New  York 
County  Special  Term  allowing  the  defendant,  Lowe,  to 
deposit,  in  court  the  sum  claimed  in  the  complaint  in  this 
action,  and  substituting  as  defendants  in  this  action 
William  J.  and  Geoi^e  B.  Clarke  and  discharging  the 
defendant  Lowe  from  liability  to  the  plaintiff  or  said 
substituted  defendants. 

The  opinion  states  the  facts. 

Daniel  G.  Rollins  and  William  Mitchell  {Mitchell  <& 
Mitchell^  Attorneys)  for  plaintiff,  appellant. 

Andrew  Wilson  and  Wales  F.  Severance^  for  defend- 
ant, respondent. 

Pabeeb,  J. — ^An  action  was  brought  to  recover 
from  the  defendant  James  Lowe  $3,000  for  rent  of  certain 
premises  leased  by  him  from  Bichard  J.  Clarke  and 
Caroline  Clarke,  May  1, 1891.  The  term  of  the  lease  is 
five  years,  and  the  rental  $3,000  per  annum,  payable 
monthly  in  advance.  Bichard  J.  Clarke  died  June  10, 
1892.  During  the  month  of  October  following,  William  J. 
Clarke  and  Oeorge  B.  Clarke  commenced  an  action, 
claiming  that  Bichard  J.  Clarke  died  intestate,  seized  of 
the  premises  in  question ;  that  they  were  his  heirs ;  and 
demanded  judgment  for  the  possession  of  the  premises, 
for  an  accounting  of  the  rent,  and  for  damages.  Lowe 
answered,  denying  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  rights  of  the  respective  parties ; 
alleging  the  making  of  the  lease,  and  his  possession  there- 
under ;  offering  to  pay  the  rent  into  court  or  otherwise, 
as  ordered.  A  contest  was  then  pending  over  an  alleged 
will  of  Bichard  J.  Clarke,  but  subsequently,  and  on  April 
24, 1893,  it  Wfiis  admitted  to  probate.  The  next  day,  how- 
ever^ proceedings  for  revocation  of  probate  were  insti- 
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tated  by  William  J.  Clarke  and  George  B.  Clarke,  wMch 
were  undetermined  at  the  time  this  motion  was  made. 

June  17,  1893,  this  plaintiff,  Alice  A.  Schell,  claiming 
as  devisee  under  such  will,  and  as  assignee  of  Caroline 
Clarke,  commenced  this  action  to  recover  the  rent  of  the 
premises  from  July  1,  1892,  to  July  1,  1893. 

Thereupon  this  motion  was  made,  the  defendant 
Lowe  stating  in  his  affidavit,  which  formed  a  part  of  the 
moving  papers,  among  other  things,  that  he  had  no 
interest  in  the  result  of  the  claim  of  either  of  the  parties, 
and  that  the  claim  of  either  had  not  been  made  through 
any  collusion  with  him. 

The  court  determined  that  defendant  was  entitled, 
under  section  820  of  the  Code  of  Civil  Procedure,  to 
have  William  J.  and  George  B.  Clarke  brought  in  as  de- 
fendants, and  be  discharged  from  all  liability  to  either 
plaintiff  or  the  Clarkes  on  payment  into  court  of  the  sum 
claimed  in  the  complaint. 

Appellant  contends  that  the  order  thus  made  cannot 
be  sustained,  because  the  affidavit  of  the  moving  party 
does  not  allege  that  he  is  in  doubt  as  to  who  has  ihe  just 
claim.  In  other  words,  her  contention  is  that  it  is  not 
sufficient  to  put  the  court  in  possession  of  the  facts, 
leaving  it  to  determine  whether  they  require  the  granting 
of  the  relief  asked  for ;  but  that,  in  addition,  the  moving 
party  must  express  an  opinion  touching  the  merits  of  the 
claim  asserted  by  the  respective  parties. 

It  is  difficult  to  see  how  such  an  expression  of  opinion 
could  be  of  aid  to  a  court  in  reaching  a  conclusion,  which 
must  necessarily  be  founded  upon  facts.  Certainly  there 
is  nothing  in  the  section  authoriziQg  the  court  to  inter- 
plead other  parties  requiring  that  a  moving  party  shall 
give  expression  either  to  his  opinions  or  doubts.  But  it 
is  said  that  the  discretion  committed  to  the  court  is  a 
judicial  one,  and  therefore  to  be  exercised  in  accord  with 
the  rules  which  the  courts  have  from  time  to  time,  by  de- 
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cisioiiy  established;  that  one  of  the  rules,  so  firmly 
grounded  as  not  to  admit  of  further  questioning,  requires 
a  statement  on  the  part  of  the  moving  party  to  the  effect 
that  there  is  a  real  doubt  in  his  mind,  based  upon  facts, 
as  to  which  one  of  the  claimants  has  a  just  claim. 

It  has  been  uniformly  held  that  the  remedy  author- 
ized by  section  820  of  the  Code  is  a  substitute  for  the  old 
action  of  interpleader,  and  governed  by  the  same  principle. 
The  facts  essential  to  the  maintenance  of  such  a  suit  were 
that  two  or  more  persons  have  a  claim  against  the  com- 
plainant ;  that  they  claim  the  same  thing ;  that  the  com- 
plainant has  no  beneficial  interest  in  the  thing  claimed  ; 
that  he  cannot  determine  without  hazard  to  himself  to 
which  of  such  persons  the  thing  belongs ;  that  there  is  no 
collusion  between  him  and  any  of  the  parties  ;  and  that 
he  will  bring  the  money  or  thing  claimed  into  court. 
Crane,  v.  McDonald,  118  JV.  T.  648.  Now,  all  of  these 
facts  appear.  It  is  true  that  he  does  not  state  that  he 
cannot  determine  without  hazard  to  himself  to  which  of 
the  persons  cljdming  it  the  money  belongs ;  but,  if  he 
did,  it  would  merely  be  an  expression  of  his  opinion,  not 
a  fact.  The  facts  were  fully  stated  and  it  was  for, the 
,  court  to  say  whether  the  defendant  would  incur  such  risk, 
in  determining  which  of  the  parties  he  should  pay,  as  de- 
volved upon  it  the  duty  of  exercising  the  discretion  com- 
mitted to  it  in  his  favor. 

The  decision  of  the  court  at  special  term  is  fnUy 
within  and  authorized  by  Bowery  Nat.  Bank  v.  Mayor,  4 
K  T.  St.  Rep,  565  ;  Pratt  v.  Myers,  18  K  T.  Supp.  466 ; 
Barnes  v.  Mayor,  27  Ifun,  236;  Dreyfus  v.  Casey,  52 
ITun,  95. 

It  is  not  iu  conflict  with  Nassau  Bank  v.  Yandes,  44 
Hun,  55.  It  was  not  held  in  that  case  that  a  moving 
party  should  manifest  by  appropriate  language  that  he 
had  doubts  as  to  which  of  the  claimants  urging  upon  him 
the  payment  of  money,  which  he  ought  not  to  pay  but 
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once,  would  ultimatelj  be  Bnccessfal,  bat  that  the  facts 
upon  which  a  moviDg  party  bases  his  claim  for  the  order 
of  interpleader  should  be  such  as  to  satisfy  the  court, 
that  there  was  a  reasonable  doubt  as  to  whether  he  would 
be  reasonably  safe  in  paying  over  the  money  to  one  of  the 
claimants. 

So  in  Mars  v  Albany  Sv'g  Bank,  64  Ilun^  424,  the 
point  of  the  decision  was  that  the  facts  stated  by  the 
moving  party  were  insufficient  to  support  an  order  of 
intepleader,  because  they  failed  to  establish  that  there 
was  some  foundation  for  the  rival  claim,  or  some  plausi- 
bility in  it.  It  is  true  that  the  court  quoted  from  the 
opinion  in  WilUiams  v.  Aetna  Life  Ins.  Co.,  8  JV.  Y.  St.  Bep. 
567,  the  following : ''  There  must  always  be  a  real  doubt  in 
the  mind  of  the  defendant,  based  upon  facts,  as  to  who 
has  the  just  claim,  before  an  interpleader  should  be  per- 
mitted, or  the  provisions  of  the  Code  (§  820)  enforced." 

So  far  as  I  have  observed,  the  case  thus  quoted  from 
is  the  only  one  in  which  a  court  has  said  that  the  failure 
of  a  party  to  express  his  opinion  touching  the  claims  of 
success  likely  to  attend  the  efforts  of  either  of  the  con- 
tei^ing  patties  should  be  treated  as  a  fact,  to  be  weighed 
by  the  court  in  connection  with  actual  facts,  in  determin- 
ing whether  he  is  entitled  to  the  relief  which  the  Code 
undertakes  to  provide  for  those  meriting  it.  It  is  not  im- 
likely  that  through  inadvertence  the  word  ''  defendant " 
was  used  where  ''  court "  was  intended.  Had  it  been  so 
written,  it  would  have  more  nearly  hamonized  with 
several  other  decisions.  But,  while  it  was  quoted  in 
Mars'  Case,  supra^  it  was  not  necessary  for  the  decison  in 
that  case,  because  the  point  was  not  involved.  It  was 
made  use  of,  doubtless,  with  the  view  that  it  tended  to 
support  the  determination  made  that  it  must  appear  from 
the  facts  presented  in  support  of  the  motion  that  the 
claim  of  a  person  sought  to  be  substituted  as  a  party  de- 
fendant was  not  frivolous,  but  plausible,  and  such  as  to 
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create  a  reasonable  doubt  touching  its  validitj.  Sub- 
sequently, and  in  the  same  case,  (69  Hun,  398),  that 
court  reaffirmed  the  position  thus  taken. 

Now,  the  facts  presented  on  the  motion  clearly  brought 
Lowe  within  the  protection  of  the  rule  laid  down  in  Bank 
V.  Yandes  and  Mars  v.  Bank,  sfiipra.  Without  collusion 
on  his  part  he  had  been  made  a  party  defendant  in  an 
action  wherein  it  was  claimed  that  his  lessor  had  died  in- 
testate as  to  these  premises,  by  reason  of  which  the  plain- 
tiff, as  his  heir  at  law,  demanded  the  rents.  As  further 
evidence  of  the  plausibility  of  the  plaintiff*s  claim  the 
fact  was  made  to  appear  that,  in  pursuance  of  the 
statute  authorizing  proceedings  for  revocation  of  probate, 
the  plaintiffs  were  then  contesting  the  validity  of  the  will 
before  the  surrogate ;  and  it  was  as  devisee  under  that 
will  that  the  plaintiff  in  this  action  claims  the  right  to  re- 
cover the  rent  which  Lowe  in  his  lease  had  promised  to 
pay  his  lessor,  Bichard  J.  Clarke.  From  these  facts  it  is 
apparent  that  the  court  could  not  have  held  otherwise 
than  that  a  reasonable  doubt  was  presented  as  to  which 
one  of  the  claimants  would  ultimately  be  adjudged  to  be 
entitled  to  the  rent. 

Indeed,  it  is  not  conceivable  what  other  facts  could 
have  been  shown,  except  the  evidence  upon  which  thd 
contestants  were  relying  to  attack  the  validity  of  the 
alleged  wiU.  No  case  has  gone  so  far  as  to  hold  that  it  is 
necessary  to  produce  such  evidence  on  motion  for  inter- 
pleader. To  take  such  a  step  would  be  to  practicaUy 
deny  the  relief  which  section  820  was  intended  to  afford, 
for  it  would  burden  a  party  seeking  its  aid  with  the 
annoyance  and  expense  which  the  section  was  intended  to 
authorize  courts  to  shield  him  from. 

The  order  shoidd  be  affirmed,  with  $10  costs  and 
printing  disbursements. 
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GABSON,  et  al.  Respondents,  v,  BRUMBERG, 
KORNHAUSER,  Appellant. 

Supreme  Court,  Fifth  Department,  General  Term, 

January,  1894. 

§§  636,  641. 

AUackmtnl — vilun  recUcU  »n,  offfrauTuU  of^  suffldenL 

An  attachment  stating  as  the  grounds  upon  which  it  is  issued  that  the 
'*  defendant  did  on  or  about  the  dOth  July,  1898,  being  a  natural 
person,  and  resident  of  this  state  depart  from  this  state  with  in- 
tent to  defraud  his  creditors,  or  to  avoid  the  service  of  a  summons, 
or  keeps  himself  concealed  therein  with  the  like  intent,"  sufficiently 
states  the  grounds  of  the  attachment.  The  statement  of  the 
grounds  In  such  case  in  the  alternative  is  proper. 

Dintrufl  «.  Tuthill  (62  Sun,  691);  MacDonald  «.  Eieperdorp  (22  If.  7. 
Ci9.  Pro.  105);  Johnson  v.  fiuckel  (20  If.  Y.  8upp.  566);  First  Nat 
Bank  e.  Bushwick  Chem.  Works,  (17  JV:  T.  do.  Pro.  229)  distin- 
guished.   Van  Alstyne  v.  Erwine,  (11  if.  T.  889)  followed. 

Deddtd  Januarp  18, 1894. 

Appeal  by  Dewitt  Komhauser,  junior  judgment  cred- 
ditor  of  the  defendant  from  an  order  of  the  New  York 
County  Special  term  denying  a  motion  made  by  him  to 
vacate  an  attachment  issued  in  this  action  and  levied  upon 
property  of  the  judgment  debtor. 

The  opinion  states  the  facts. 

Edward  L.  Jellineky  for  appellant. 

Wile  (&  Goff,  for  plaintiff,  respondent. 

Haight,  J. — The  motion  to  vacate  the  attachment 
was  based  on  the  papers  upon  which  it  is  granted.  The 
grounds  recited  in  the  attachment  are  that  '^  the  said  de* 


VOL.  XXIII.  307 


Garson  «.  Bnimberg. 


fendant  did,  on  or  about  tlie  20th  July,  1893,  being  a 
natural  person,  and  resident  of  this  state,  depart  from  this 
state  with  intent  to  defraud  his  creditors,  or  to  avoid  the 
service  of  a  summons,  or  keeps  himself  concealed  therein 
with  the  like  intent."  While  the  affidavits  upon  which 
the  attachment  was  granted  are  properly  subject  to  some 
^sriticism,  still  we  are  of  the  opinion  that  the  facts  stated 
are  sufficient  to  authorize  the  issuance  of  the  same. 

A  more  serious  question  arises  as  to  the  grounds 
stated  in  the  attachment,  the  recital  being  in  the  alterna- 
tive. The  warrant  of  attachment  must  now  briefly  recite 
the  grounds  upon  which  it  was  granted.  Code  Civ.  Pro.  § 
641.  It  may  be  granted  where  "the  defendai  t  is  either  a 
foreign  corporation,  or  not  a  resident  of  the  state  ;  or,  if 
he  is  a  natural  person  and  a  resident  of  the  state,  that  he 
has  departed  therefrom,  >^ith  intent  to  defraud  his  cred- 
itors, or  to  avoid  the  service  of  a  summons,  or  keeps  him- 
self concealed  therein  with  the  like  intent ;  or,  if  the  de- 
fendant is  a  natural  person  or  a  domestic  corporation,  that 
he  or  it  has  removed,  or  is  about  to  remove,  property 
from  the  state,  with  intent  to  defraud  his  or  its  creditors- 
or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete  property,  with  the  like  in- 
tent."    Code  Civ.  Pro.,  §  636,  subd.  2. 

In  Dintruflf  v.  Tuthill  (62  Hun,  591),  it  was  held  that 
a  warrant  of  attachment  which  follows  the  language  of  the 
statute,  and  recites  the  facts  in  the  alternative,  is  defective. 
In  that  case  the  recital  was  to  the  effect  that  the  defendant 
"has  removed,  or  is  about  to  remove,  the  property,  of  the  said 
firm  from  the  state,  with  intent  to  defraud  the  creditors  of 
the  said  firm,  or  has  assigned,  disposed  of,  or  secreted,  or 
is  about  to  assign,  dispose  of,  or  secrete,  the  property  of 
the  said  firm,  with  intent  to  defraud  the  creditors  of  the 
said  firm.'*  And  to  the  same  effect  are  MacDonald  v. 
Eaeferdorf,  22  If.  Y.  Civ.  Pro.  105;  Johnson  v.  Buckel, 
20  N.  y.,  Supp.  566 ;  First  Nat  Bank  v.  Bushwick  Chemi- 


308  CIVIL  PROCEDURE  REPORTS. 

Garaon  v,  Bruxnberg. 

cal  Works,  17  J^.  T.  Civ.  Pro.  229.  But  these  cases  are 
all  under  the  other  clause  of  the  section,  and  are  not 
necessarily  controlling  upon  the  question  under  consider- 
ation. They  charge  that  the  defendant  has  removed,  or 
is  about  to  remove,  property  from  the  state,  with  the  in- 
tent to  defraud  his  creditors ;  or  has  assigned,  disposed 
of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete, 
property  with  the  like  intent.  The  removal  of  property 
with  the  intent  to  defraud  creditors  is  one  ground,  and 
the  assignment  of  it  with  like  intent  is  another  ;  but  they 
are  based  upon  different  facts,  and  both  cannot  well  be 
included  in  or  established  by  the  same  facts,  while,  under 
the  other  provision  of  the  Code,  the  intent  to  defraud 
creditors  or  to  avoid  the  service  of  a  summons  may  be 
established  from  the  same  facts.  Whether  he  has  de- 
parted from  the  state  or  keeps  himself  concealed  therein 
is  immaterial  where  the  purpose  and  intent  is  the  same 
It  appears  to  us  that  this  subdivision  of  the  section  may 
properly  receive  a  construction  which  allows  the  grounds 
to  be  stated  in  the  attachment  in  the  alternative ;  other- 
wise the  clause  can  be  of  but  little  benefit,  for  where  the 
debtor  has  secreted  himself,  either  by  departing  from  the 
state  or  by  hiding  himself  within  the  state,  the  creditor, 
if  compelled  to  establish  it,  will  in  most  cases  be 
powerless  to  do  so,  for  reasons  which  are  obvious. 

The  distinction  to  which  we  have  alluded  is  clearly 
pointed  out  by  Drake  on  Attachments,  At  section  101  he 
calls  attention  to  a  rule,  to  the  effect  that  as  many 
grounds  may  be  alleged  for  the  attachment  as  are  within 
the  terms  of  the  law,  and  may  be  deemed  expedient,  but 
in  doing  so  the  several  grounds  should  be  stated  cumula- 
tively, and  not  in  the  disjunctive;  and  then  following,  in 
section  102  he  says  :  "  Let  it  be  observed,  however,  tba« 
where  the  disjunctive  '  or*  is  used,  not  to  connect  two  dis- 
tinct facts  of  different  natures,  but  to  characterize  and  in- 
clude two  or  more  phases  of  the  same  fact  attended  with  the 
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resaltSythe  construction  jast  mentioned  would  be  inapplica- 
ble. For  instance,  where  the  statute  authorizes  an  attach- 
ment when  the  defendant  absconds  or  secretes  himself, 
it  was  considered,  from  the  difficulty  of  determining 
which  was  the  fact,  that  the  language  comprised  but  one 
ground,  and  the  disjunctive  'or'  did  not  render  the 
affidavit  uncertain ; "  referring  to  Johnson  v.  Hale,  3  Stew, 
ds  P.  331. 

Continuing,  he  says :  "  It  is  often  difficult,  if  not  im- 
practicable, for  the  creditor  to  ascertain  whether  his 
debtor  absconds  or  secretes  himself.  He  has  to  rely  fre- 
quently  npon  such  information  as  his  family  or  friends 
will  give  him,  which  cannot  always  be  confided  in.  Hence^ 
to  allow  sufficient  latitude  to  the  creditor  in  making  his 
affidavit,  and  to  prevent  failure  from  having  mistaken  the 
cause  why  the  debtor  is  liable  to  the  remedy,  the  law  has 
very  properly  provided  for  its  issuance  in  the  sClternative ;" 
referring  to  Cannon  v.  Logan,  5  Port.  (Ala).  77. 

Kneeland  on  Attachment  (section  215)  says:  '*A1- 
{bough  there  is  a  distinction  in  words  between  a  conceal- 
ment and  an  absconding,  there  is  no  difference  in  fact. 
The  terms  are  not  strictly  synonymous,  but  the  one  is  in- 
cluded in  the  other.  Absconding  is  not  always  a  conceal- 
ment, but  concealment  for  the  purpose  of  defrauding 
creditors  or  avoiding  service  of  summons  is  always  an 
absconding.  Where  both  of  the  terms  are  used,  either 
separately  or  conjunctively,  the  one  refers  to  a  conceal- 
ment or  absconding  within,  and  the  other  without,  the 
state ;  but  the  line  of  demarcation  is  not  drawn  so  strictly 
as  to  affect  the  jurisdiction  of  the  court.  It  is  not  a  fatal 
defect  in  an  affidavit,  therefore,  to  use  the  term  '  absconds 
or  conceals  himself,'  as  but  one  real  ground  of  attachment 
is  set  forth,  the  terms  being  for  that  purpose  equivalent. 
And  where  it  is  doubtful  whether  a  debtor  has  departed 
from  the  state  or  concealed  himself  therein  with  the  in- 
tent to  defraud  his  creditors  or  avoid  service,  an  attach- 
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ment  will  be  granted  if  the  creditor  cliarge  in  the  diqun- 
otive  that  he  has  done  one  or  tlie  other." 

In  Van  Aistjne  v.  Erwine  (11  iV".  T.,  331,  339),  Deniot 
J.,  in  considering  the  grounds  upon  which  an  attachment, 
may  issue,  says :  **  It  is  objected  that  the  application  is  in 
the  disjunctive, — ^that  the  debtor  had  departed  from  the 
state,  or  was  concealed  within  it,  with  the  intent  to  de- 
fraud his  creditors ;  and  it  is  said  that  the  creditor  should 
have  stated  his  case  under  one  or  the  other  aspect,  and 
not  in  the  alternative.  The  remedy  is  precisely  the  same 
whether  the  debtor  had  absconded  or  was  concealed,  no 
difference  whatever  existing  in  the  proceedings  in  the  two 
cases.  A  case  may  be  so  circumstanced  that,  although  it 
may  be  conclusively  shown  that  the  debtor  has  left  his 
place  of  residence  in  order  to  defraud  his  creditors  byde* 
priving  them  of  their  remedies,  yet  it  may  be  impossible 
even  to  conjecture  whether  he  has  continued  his  flight  be- 
yond the  boundaries  of  the  state,  or  has  resorted  to  some 
place  of  concealment  in  it.  The  affidavits  disclose  such  a 
case  in  the  present  instance.  If  the  objection  is  well 
foimded,  there  could  be  no  proceeding  under  this  statute 
in  a  case  thus  circumstanced.  The  debtor  would  only 
have  so  to  conduct  his  evasion  as  to  make  it  uncertain 
which  course  he  had  adopted,  and  he  would  avoid  this 
remedy.  I  do  not  think  this  statute  requires  such  a  con- 
struction.*' 

See,  also,  2  Wait,  Pr.  137. 

It  is  claimed  that  these  cases  have  no  application,f  or  the 
reason  that  the  Code  now  requires  the  grounds  to  be  stated 
in  the  attachment.  Formerly,  it  is  true,  the  grounds  were 
not  required  to  be  so  stated,  but  they  were  required  to  be 
shown  from  the  facts  set  forth  in  the  affidavits  upon  which 
the  attachment  was  issued ;  and  if  the  facts  in  the  affidavit, 
stated  in  the  alternative,  were  sufficient  under  the  subdi- 
vision of  the  Code  alluded  to,  we  fail  to  see  why  they  may 
not  be  BO  stated  in  the  attachment. 


VOL.  XXIII.  311 


Enozv.  Nobel. 


We  think  the  order  appealed  from  shotild  be  affirmed^ 
with  $10  costs  and  disbnrsements. 

DwiOHT,  P.  J.,  Lewis  and  Bradley^  J.  X,  concurred. 


KNOX  V.  NOBEL. 


Supreme  Court,  First  Department,  New  York  County 

Special  Term,  January,  1894. 

§  2660. 

AdminiHrator — token  appointment  of,  may  he  attacked  eoUateraUy-^eff^f*^ 

ofinfancy^^aetion  to  ditafflrm  contract. 

The  appointment  of  an  infant  administrator  of  an  estate  is  absolutely 
void,  and  may  be  attacked  collaterally.  Sach  appointment  does 
not  become  effectual  upon  the  infants  reaching  his  majority. 

Where  the  plaintiff  in  an  action  induced  by  fraud  so  to  do  while 
an  infant,  made  a  contract  by  which  she  assumed  to  act  as  ad- 
ministrator of  an  estate  of  which  she  was  not  administrator  and 
received,  upon  the  execution  of  that  contract,  a  sum  of  money  from 
the  defendant, — Held,  that  after  her  arrival  of  age,  she  had  a  cause 
of  action  as  an  individual  to  have  that  contract  declared  to  be 
invalid  both  on  account  of  infancy  at  the  time  it  was  made,  and 
because  she  was  induced  to  execute  it  by  fraud. 

(Decided  January  8,  1894). 

Demurrer  by  defendant  to  complaint.     The  opinion 
states  the  facts. 

Henry  Kropf^  for  defendant  and  demurrer. 

Lucien  Birdseye  {Birdseye,Cloyd  cfe  Baylin,  AitoTnejs) 
for  plaintiff  opposed. 
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Ingbahajc,  J. — ^The  defendant  demurs  to  the  com- 
plaint upon  two  grounds :  (1)  That  the  plaintiff  has  not 
the  legal  capacity  to  sue,  in  that  the  cause  of  action  allied 
in  the  complaint,  if  any,  is  vested  in  and  belongs  to  the 
personal  representative  of  Henry  Niesterman,  deceased ; 
(2)  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  objection  that  there  is  a  defect  of  parties  de- 
fendant is  not  taken;  and,  if  such  defect  exists,  it  is 
waived.  Code  Civ.  Pro.  §  499.  The  question  to  be  de- 
termined on  this  demurrer,  therefore,  is  whether  or  not 
the  complaint  alleges  facts  sufficient  to  constitute  a  cause 
of  action  in  favor  of  this  plaintiff,  individually,  against  the 
defendant. 

The  complaint  alleges,  in  substance,  the  following 
facts :  That  the  plaintiff  was  the  widow  of  Niesterman, 
who  died  several  years  ago ;  that,  at  the  time  she  was  an 
infant,  she  applied  for  and  obtained  letters  of  administra- 
tion upon  his  estate,  and  as  such  administratrix  executed 
an  instrument  which  transferred  to  the  defendant  all  of 
the  interest  of  her  husband,  whose  administratrix  she 
claimed  to  be,  in  and  to  a  certain  business  which  had 
prior  to  his  death,  been  conducted  by  the  husband  of  the 
plaintiff  and  the  defendant  as  co-partners.  The  plaintiff 
alleges  such  infancy ;  alleges  facts  tending  to  show  that 
fraud  had  been  committed  upon  the  plaintiff,  by  which  she 
was  induced  to  execute  such  agreement ;  alleges  the  in- 
validity of  the  agreement  by  reason  of  her  infancy  at  the 
time,  and  also  because  of  the  fraud  complained  of ;  and 
asked  to  have  the  agreement  rescinded.  The  question  is 
whether  or  not  the  letters  of  administration  issued  by  the 
surrogate  to  the  plaintiff  when  she  was  an  infant  conferred 
any  authority  upon  the  plaintiff  to  act  as  administratrix;  in 
other  words,  whether  or  not  such  letters  were  actually  void 
when  they  attempted  to  constitute  a  person  who  was  incap- 
able of  becoming  an  administrator  such  administrator. 
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The  defendant  claims  that,  the  surrogate  having,  by  the 
granting  of  the  letters  to  the  plaintiff,  adjudicated  all 
of  the  facts  necessary  to  sustain  the  granting  of  such 
letters,  such  adjudication  is  conclusive,  not  only  as  to 
the  fact  that  he  was  required  to  determine, — as  to  whether 
or  not  he  would  grant  letters  upon  the  estate  of  the  de- 
ceased,— but  also  as  to  the  competency  of  the  person  ap- 
pointed administrator  to  act,  and  that  such  decision  can- 
not be  attacked  collaterally. 

This  principle  is  now  well  established  in  this  state, 
so  far  as  applies  to  any  fact  that  was  necessary  to  be 
adjudicated  upon  by  the  surrogate  after  he  had  acquired 
jurisdiction  of  the  parties  to  the  proceeding  and  of  the 
subject-matter,  and  I  think,  clearly,  it  applies,  so  far  as  it 
affects  the  relationship  of  the  proposed  administrator,  aud 
his  right  under  the  statute  to  receive  letters.  That,  how- 
ever, is  not  the  question  here.  It  is  whether  or  not  a 
person  who  was  deemed  by  the  law  incapable  of  action  or 
making  any  contract  can  be,  by  a  decree  of  the  surrogate, 
clothed  with  full  power  to  act. 

Suppose,  for  example,  that  the  suiTogate  had  issued 
letters  to  a  person  who  had  died  before  the  letters  were 
issued,  but  whose  death  was  unknown  to  the  surrogate  ; 
could  it  be  claimed  for  a  moment  that  any  letters  of  ad- 
ministration upou  the  estate  had  been  granted  ?  Or  sup- 
pose that  the  surrogate  had  issued  letters  constituting  a 
person  judicially  declared  to  be  insane  administrator  of  an 
estate ;  could  it  be  claimed  that  those  letters  were  valid, 
and  that  the  estate  was  bound  by  any  act  of  the  lunatic, 
because  he  was  acting  as  executor  or  administrator? 
And  in  what  respect  does  the  power  of  an  infant  to  act 
either  individually  or  in  a  representative  capacity,  differ 
from  that  of  a  person  judicially  declared  a  lunatic. 

It  is  a  general  principle  that  offices  where  judgement, 
discretion,  and  experience  are  essentially  necessary  to  the 
proper  discharge  of  the  duties  they  impose — offices  of 
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pectiniarj  and  public  responaibilitj — cannot  be  held  by 
infants ;  so,  an  infant  cannot  be  appointed  an  adminis- 
trator or  an  executor.  See  10  Amer.  <&  Eng.  Enc.  Law^ 
p.  615,  and  cases  there  cited. 

The  case  of  Carow  v.  Mowatt  (2  Edw,  Ch.  58)  was  a 
case  where  the  widow,  who  was  an  infant,  was  appointed 
administratrix  of  her  deceased  husband's  estate ;  and  the 
vice  chancellor  seemed  to  assume  that  the  appointment 
was  void,  saying :  ''  The  appointment  may,  from  personal 
disability,  have  been  irregular  and  void ;  but  after  such 
disability  is  remoTed,  if  he  will  continue  to  hold  the  office 
and  act  in  the  trust,  a  court  of  equity,  r^arding  him  as 
trustee,  will  compel  him  to  account  for  his  receipts  after 
the  time  of  arriying  at  full  age,  although  no  account  will 
be  directed  in  respect  to  the  assets  which  came  to  his 
hands  during  infancy,"  citing  Hindmarsh  v.  Southgate,  8 
Ru8S.  324. 

It  would  seem  to  me  that  the  appointment  of  an  in- 
fant is  a]jsolutely  void,  not  because  of  any  defect  in  the 
proceedings  by  which  the  appointment  was  made,  or  the 
absence  of  any  facts  that  the  surrogate  was  required  to 
determine  to  justify  the  issuing  of  letters,  but  because  the 
person  designated  to  act  as  administrator  was  incapable 
bylaw  from  acting.  His  act  would  not  bind  him  individu* 
ally,  and  therefore  cannot  be  held  to  bind  the  estate.  He 
could  not  be  compelled  to  account  for  money  that  came 
into  his  hands  during  infancy  (Carow  r.Mowatt,  supra ;) 
and  it  would  seem  to  me  to  follow  that,  the  granting  of 
letters  being  void  when  granted,  in  order  to  constitute  the 
person  administratrix,  a  new  appointment  was  necessary 
after  the  disability  had  been  removed ;  and  that  would 
follow  from  the  ground  upon  which  the  vice-chancellor, 
in  the  case  above  cited,  placed  the  Uability  of  the  person 
appointed  administrator  for  moneys  received  by  him  af- 
ter he  became  of  age.  It  was  not  that  he  was  liable  as 
administrator,  but  because  the  court  of  equity  would  fas- 
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ten  a  trust  npon  him  for  the  moneys  that  he  had  received 
when  he  was  of  age,  where  he  assumed  to  act  as  adminis- 
trator without  authority.  See,  also  Hindmarsh  v.  South* 
gate,  3  jRuss.  326. 

I  think,  therefore,  in  this  case,  that  no  valid  letters 
of  administration  were  issued  upon  the  estate  of  the  de- 
ceased, and,  so  far  as  appears,  there  is  now  no  legally 
appointed  administrator  of  this  estate.      That  being  so, 
what  is  the  condition  of  the  parties?     The  plaintiff,  while 
an  infant,  made  a  contract  by  which  she  assumed  to  act 
as  administrator  of  an  estate  of  which  she  was  not  such 
administrator,  and  received,  upon  the  execution  of  that 
contract,  a  sum  of  money  from  the  defendant.      I  think  it 
clear  that  had  she  been  an  adult,  and  capable  of  making  a 
valid  contract,  and  had  assumed  to  act  as  executor  without 
authority,  she  would  have  been  personally  liable  for  any 
injury  that  the  person  with  whom  she  contracted  sustain- 
ed by  reason  of  her  want  of  authority ;  so  that,  but  for 
her  infancy,  she  would  be  individually  liable  to  the  de- 
fendant in  case  the  contract  that  she  attempted  to  make  as 
administrator  was  illegal  because  of  her  want  of  authority 
to  act.    '  Such  being  the  case,  upon  her  arrival  of  age,  or 
within  a  reasonable  time  thereafter,  she  was  bound  to 
disaffirm    that    contract;    and     she     now    individually 
comes  into  court  and  asks  that  that  contract  be  declared 
invalid,  both  on  account  of  infancy  at  the  time  it  was  made, 
and  because  she  was  induced  to  execute  it  by  fraud. 

It  seems  to  me  that  she  has  a  cause  of  action,  as  an 
individual,  to  have  that  contract  declared  to  be  invalid. 

The  estate  has  no  interest  in  the  question  whether  or 
not  she  (the  plaintiff),  as  an  individual,  is  liable  to  the 
defendant  for  any  damage  sustained  by  him  because  she 
was  not  what  she  pretended  to  be,  namely,  the  aduinis- 
tratrix  of  that  estate. 

Upon  the  death  of  one  of  the  partners,  the  property 
of  the  partnership  vested  in  the  surviving  partner.    The 
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personal  representative  of  the  deceased  partner  did  not 
become  the  owner  of  any  portion  of  the  copartnership 
property.  He  had  a  right  to  apply  to  a  court  of  equity 
to  compel  the  surviving  partner  to  account  for  the  property 
that  came  into  his  hands,  and  to  pay  such  representative 
the  share  of  the  deceased  partner  after  the  payment  of 
debts.  Such  relief  cannot  be  obtained  in  this  action,  be- 
cause the  personal  representatives  of  the  deceased  are  not 
parties  to  the  action ;  but  there  is,  I  think,  as  before  stated, 
a  good  cause  of  action  in  the  plaintiff  when  she  asks  tne 
court  to  adjudge  that  this  contract  which  she  made,  by 
which  she  attempted  to  act  as  administrator  of  the  estate, 
but  which  was  void,  as  such  administrator,  because  she 
was  not  the  legally  appointed  administrator,  be  declared 
void  as  to  her  individually,  and  to  impose  no  obligation 
or  liability  upon  her.  * 

I  think,  therefore,  that  the  demurrer,  must  be  over- 
ruled, and  judgment  ordered  for  the  plaintiff,  with  costs, 
with  leave  to  the  defendant  to  withdraw  the  demurrer,  and 
answer  over  within  twenty  days,  upon  payment  of  costs. 

*  The  cases  in  which  a  court  of  equity  can  afford  relief  bj  the  re- 
cission,  cancellation  or  delivering  of  agreements,  securities  or  deeds 
are  stated  in  WiUanTt  Equity  Jurisprudence  (Potter's  Edition),  p.  808 
et  seq,,  and  it  is  there  stated  (p.  804)  that  recission  '*  includes  the  equit- 
able rights  of  a  party  to  a  contract  to  declare  or  have  the  contract  de- 
clared amended  and  made  void  ....  by  a  decree  of  a  court  of 
equity by  reason  of  some  fraud  or  fraudulent  representa- 
tion which  entered  into  the  consideration  of  the  contract." 
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KRAUSS  V.  HALLBEIMER,  ei  al., 

8T7PEBIOB  COUBT  OF  THE  ClTY  OP  NeW  ToBK,  SfECIAL  TeBK, 

Mat,  1893. 
§§  4;  891. 

Oommiitian — JSettlemerU  ofinUrrogataries, 

Where  interrogatories  to  be  annexed  to  a  commission  are  to  be  set- 
tled, the  proper  practice  where  they  are  not  S(  ttled  by  consent 
and  the  order  directing  the  issuance  of  the  commission  does  not 
prescribe  some  mode,  is  to  serve  a  copy  of  the  proposed  interroga- 
tories on  the  opposite  attorney  with  a  notice  of  four  days  of  (he 
time  and  place  at  which  they  will  be  presented  for  settlement ;  the 
opposite  party  may  propose  cross-interrogatories,  a  copy  of  which 
must  be  served  two  days  before  the  settlement  of  the  interroga- 
tories, accompanied  by  a  notice  that  they  will  be  presented  at  the 
same  time  the  interrogatories  are  noticed  for  settlement. 

(Ikeided  May  22,  1898.) 

Motion  by  plaintiff  for  an  order  directing  the  defend- 
ant to  forthwith  serve  cross-interrogatories  to  be  annexed 
to  a  commission  to  be  issued  herein  to  take  the  testimony 
of  a  witness  without  the  State. 

Oeorge  Carlton  Cometock^  for  plaintiff  and  motion. 

J.  Stewart  Jioss,  for  defendant,  opposed. 

MoAdam  J. — The  practice  in  regard  to  the  settlement 
of  interrogatories  has  long  since  been  settled.  The  Code 
(§  891)  provides  that  '*  unless  the  interrc^atories  to  be 
annexed  to  the  commission  are  settled  by  consent  of  the 
parties,  they  must  be  settled  upon  notice  *  *  *  as  pre- 
scribed by  the  general  rules  of  practice." 
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As  these  rales  make  no  allusion  to  the  subject,  the 
matter  is  by  force  of  section  4  of  the  Code,  left  to  be 
regulated  by  the  then  pre-existing  "  course  and  practice 
of  the  Courts,"  which  will  be  found  in  the  several  books 
on  practice,  as  follows :  "  To  procure  the  settlement, 
servo  a  copy  of  the  proposed  interrogatories  on  the  op- 
posite attorney  with  a  notice  of  four  days  of  the  time  and 
place  at  which  they  will  be  presented  for  settlement.  The 
opposite  party  may  propose  cross-interrogatories,  a  copy 
of  which  must  be  served  two  days  before  the  settlement 
of  the  interrogatories"  (1  Van  Santvoord*s  Eq.  Pr.,  2d  ed., 
289 ;  Graham's  Pr.,  2d  ed.,  596 ;  2  Tillinghast  &  Shear  Pr., 
892).  The  cro-^s-interrogatories  should  be  accompanied 
by  a  notice  that  they  will  be  presented  at  the  same  time 
the  interrogatories  are  noticed  for  settlement  (1  Burr.  Pr. 
444). 

Unless  the  order  directing  the  commission  prescribes 
some  other  mode,  the  practice  stated  must  be  pursued. 

The  plaintiff  who  seems  to  be  in  a  hurry  to  send  off 
the  commission  has  already  lost  six  days'  time  by  failing 
to  observe  the  rule  declared.  He  may  re-serve  his  inter- 
rogatories with  the  required  notice  of  settlement,  and  the 
defendant  must  (if  he  intends  to  join  in  the  commission) 
comply  with  the  practice  as  to  cross>interrogatories  or 
lose  the  benefit  thereof. 

The  motion  to  compel  the  defendant  to  forthwith 
serve  his  cross-interrogatories  being  unauthorized  must 
be  denied,  with  $10  costs  to  abide  the  event. 
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BAILEY  t;..SARGENT  GRANITE  CO. 

SUPBBIOB  COCBT  OP  THE  CiTY  OF  NeW  YoRK,  SpECUL  TeBM, 

Apbil,  1893. 
§416. 

Bummons — copy  mrved  controls— effect  of  mUtnke  in  papers  as  to  court  in 

which  action  pending. 

Where  the  orig^inal  summons  in  an  action  was  entitled  in  the  "  N.  Y. 
Superior  Court,'*  and  tbe  copy  served  was  entitled  in  the  **N.  Y. 
Common  Pleas"  CouTt—ffeldy  that  tbe  action  was  effectually 
commenced  in  the  Court  of  Common  Pleas  and  was  there  pending ; 
that  the  plaintiff  was  bound  by  tne  process  served,  and  the  fact 
that  some  of  the  subsequent  papers  served  by  the  plaintiff  were 
entitled  in  tbe  Superior  Court,  did  not  alter  the  fact  that  the 
action  was  pending  in  another  court. 

A  defect  in  a  copy  of  a  paper  is  not  cured  by  showing  that  the  original 
is  correct. 

A  party  may  always  treat  a  paper  served  upon  him  as  a  true  copy  of 
the  original  and  act  accordingly. 

CDoMod  April  8, 1898.) 

Motion  by  plaintiff  to  declare  this  action  to  be  an 
action  pending  in  this  court  or  to  consolidate  it  with  one 
pending  in  the  N.  Y.  Court  of  Common  Pleas. 

The  copy  summons  by  which  this  action  was  com- 
'menced  was  entitled  in  the  "  N.  Y.  Common  Pleas,"  but 
the  original  summons  was  entitled  in  the  "  N.  Y.  Superior 
Court."  Thereafter  other  papers  were  served  by  plaintiff 
in  the  action,  some  entitled  in  the  N.  Y.  Superior  Court 
and  others  in  the  Court  of  Common  Pleas.  The  plaintiff 
upon  discovering  the  mistakes  that  had  been  made  in 
jiaming  the  court  made  this  motion. 
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Oeorge  Carlton  Conistock-y  for  plaintiff  aad  motioii. 
Ifarriinan  cfe  Fessenden,  for  defendant,  opposed. 

McAdam,  J. — A  civil  action  is  commenced  by  the 
service  of  a  summons  ((7^7^,  Civ.  Pro.^  §  416).  The  sum- 
mons served  was  entitled  in  the  "  N.  T.  Common  Pleas," 
and  the  action  was  thereby  effectually  commenced  in  that 
Court,  and  is  pending  there  now.  The  fact  that  the 
original  summons  was  entitled  in  the  "N.  T.  Superior 
Court,"  is  of  no  consequence  as  the  plaintiff  is  bound  by 
the  process  served  (2  Waifs  Pr.,  302 ;  i  Duer,  448). 

A  defect  in  the  copy  is  not  cured  by  showing  that  the 
original  was  correct  (lb,)  A  party  may  always  treat  a 
paper  served  upon  him  as  a  true  copy  of  the  original,  and 
act  accordingly. 

The  fact  that  some  of  the  subsequent  papers  were 
served  by  the  plaintiff's  attorney,  entitled  in  this  Court, 
does  not  alter  the  fact  that  the  action  is  pending  in  another 
Court.  (4  Sand/.,  641). 

Motion  to  declare  the  action  pending  in  this  Court 
or  to  consolidate,  denied,  without  costs. 

A  discontinuance  here  is  unnecessary  as  this  Court 
has  no  jurisdiction  in  the  premises,  and  technically  speak- 
ingy  nothing  to  do  with  the  action. 


r  1 

«    • 
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HAY,  RESPONDENT;  V.  MULLER  as  Executrix,  etc., 

Appellant. 

N.  T.  Court  of  Common  Pleas,  Special  Term,  April, 

1894. 

§^  829,  1726,  1730. 

AeMon  to  recover  okattel— effect  of  failure  to  prove  value^  Charge  to  Jury 

— Appeal. 

The  court  of  oommon  pleaff  cannot  review  the  evidence  apon  an 
appeal  from  the  general  term  of  the  city  court  of  New  York,  either 
where  there  was  an  affirmance  below  or  where  the  api>eal  is  takeu 
only  from  a  Judgment,  and  not  from  an  order  denying  a  new 
trial,  but  it  may  look  into  the  record  to  ascertain  whether  any 
essential  fact  is  substantially  without  proof,  if  that  point  has  beea 
raised  by  a  sufficiently  specific  objection. 

Proof  that  chattels  to  recover  which  an  action  was  brought  are  of 
some  value,  is  sufficient  to  sustain  the  action,  although  their 
Talne  is  not  proven. 

In  an  action  to  recover  a  chattel  the  plaintiff  may  have  judgment, 
although  there  is  not  any  evidence  of  value,  and  where  the  jury 
l^as  not  found  the  value  of  the.  property,  the  plaintiff  if  he  will, 
may  take  judgment  for  possession  only. 

In  an  action  for  replevin  where  there  is  some  proof  of  yalue  the 
plaintiff  is  entitled  to  judgment  for  possession,  and  it  is  not  error 
to  deny  a  motion  to  dismiss  for  defective  proof  of  value. 

Hammond  r.  Morgan  '(101  K.  Y.  179),  followed.  Button  v.  Chapin 
(7  X.  T.  Civ.  Pro,  278),  distinguished. 

Where  the  Court  cannot  charge  one  proposition  of  a  request  it  is  not 
error  to  refuse  all. 

Whether  there  is  evidence  for  the  jury  is  a  question  of  law  for  the 
Court  to  determine,  and  therefore,  in  an  action  of  replevin,  a 
request  that  the  Court  charge  "  that  in  the  event  the  jury  find 
there  is  no  evidence  as  to  the  value  sufficient  for  them  to  consider 
they  may  find  a  verdict  for  only  six  cents  ^  is  properly  refhsed. 

Where  evidence  was  improperly  received  the  error  Is  repaired  by 
commutative  testimony  to  the  fact. 

Testimony  by  the  plaintiff  in  an  action  to  the  effect  that  he  delivered 
property,  the  subject  of  the  action,  at  the  **  establishment "  of  the 
defendants  testator,  is  teiM^imony  to  a  personal  transaction  with 
the  decedent  and  improperly  admitted. 
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Gregory  v.  Flobtner  (21 N.  T.  Cir.  Pro.  1),  followed. 

Where  an  action  involving  a  simple  inae  of  fact  and  a  trifling  sum  of 
money,  had  been  twice  tried  and  each  time  the  verdict  was  for 
the  plaintiff,— JBTtfUi,  that  a  judgment  in  favor  of  the.  plain tilF 
would  not  be  reversed  for  errors  in  admitting  evidence  where  the 
effect  of  the  error  was  not  seriously  ii^Jarious  to  the  defeated 

party- 
(DeoidMi  Ji>ril  2, 1894.) 

Appeal  by  the  defendant  from  a  judgment  in  favor  of 
the  plaintiff  entered  upon  a  verdict  of  a  jury. 

The  facts  appear  in  the  opinion. 

John  A.  Stroieyj  for  defendant,  appellants. 

Pond  WUcoXy  for  plaintiff,  respondent. 

Prtob,  J, — ^In  replevin  in  the  city  court  for  five 
lithographic  stones,  the  plaintiff  had  judgment  for  the 
possession,  or  else  the  value  of  the  property.  Upon  two 
grounds,  each  in  itself  sufficient,  we  are  unable  to  review 
the  evidence  on  the  trial;  first,  because  of  the  affirmance 
below;  and,  secondly,  because,  by  its  true  construction,  the 
appeal  is  from  the  judgment  oxdy,  and  not  also  from  the 
order  denying  a  new  trial. 

Still,  we  may  look  into  the  record  to  ascertain  whether 
any  essential  fact  be  substantially  without  proof,  provided 
the  appellant  has  rasied  the  point  by  a  sufficiently  specific 
objection.  This  she  has  done.  By  motion  to  dismiss  the 
complaint,  she  presents  the  point  that  no  evidence  was  given 
of  the  value  of  the  stones.  But  the  position  is  obviously 
untenable.  Upon  the  proofs,  it  is  clear  to  demonstration 
that  the  stones  were  of  some  value,  and  that  was  enough 
to  sustain  the  action. 

But,  suppose  no  evidence  of  value,  still  judgment  for 
the  plaintiff  would  not  be  defeated.     True,  the  Code  requires 
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(^  1730)*  that  wherey  as  here,  the  chattd  was  not  replevied, 
^^  the  judgment  must  award  to  the  plaintiff  the  sum  fixed  as 
the  value  thereof."  But  this  provision  is  manifestly  for  the 
benefit  of  a  plaintiff  onlj,  to  the  end  that,  should  execution 
fail  to  bring  him  possession  of  the  chattel,  he  may  be 
indemnified  by  payment  of  its  value.  Plainly,  a  defendant 
is  not  prejudiced  by  omission  of  the  award  from  the 
judgment,  and  so  is  not  aggrieved  by  the  absence  of 
evidence  of  value.  Hence,  although  the  jury  have  not 
found  the  value  of  the  property,  a  plaintiff,  if  he  will,  may 
take  judgment  for  possession  merely.  Hammond  v.  Morgan 
101  K  r.  179. 

Button  17.  Chapin,  7  Civ.  Pro.  278,  decides  nothing  to  the 
contrary,  but  only  that,  when  the  value  is  awarded  by  the 
judgment,  it  must  be  the  value  at  the  time  of  the  trial,  and 
not  at  the  date  of  the  demand.  As  some  value  was  shown, 
and  as  plaintiff  was  entitled  to  judgment  for  possession  at 
all  events,  it  was  not  error  to  deny  the  motion  to  dismiss  for 
defect  of  proof  of  value. 

Besides  the  motion  to  dismiss,  the  defendant  requested 
a  charge  as  follows :  ^^  That  there  is  no  evidence  of  value 
proved  in  this  case ;  and  that,  in  the  event  of  the  jury  finding 
for  the  plaintiff,  the  verdict  nJust  be  for  the  return  or  for  six 
cents  damages."  Now,  there  was  evidence  of  value;  and, 
as  the  court  could  not  charge  one  proposition  of  the  request, 
it  was  not  error  to  refuse  all.  Eliminating,  however,  the 
faulty  clause,  and  still  the  request  was  not  allowable. 
If  successful,  the   plaintiff  was  entitled  to  judgment  of 


*  See  also  Section  1726  of  the  Code  of  Civil  Procedure  which  is  as 
follows:  **The  verdict,  report,  or  decision  mnst  fix  the  damages,  if 
any,  of  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
chatteU  which  has  not  heen  replevied,  or  where  it  awards  to  the 
prevailing  party  a  chattel,  which  has  been  replevied,  and  afterwards 
delivered  by  the  sheriff  to  the  ansnccessful  party,  or  to  a  person  not  a 
party,  it  mnst  also,  except  in  a  case  specified  in  the  next  section,  fix 
the  value  of  the  chattel,  at  the  time  of  the  trial." 


V 
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poasession,  with  damages ;  not  in  the  altematiye  for  possea-^ 
sion  or  damages.     Code  Civ.  Pro.j  ^  1730. 

Still  another  request  was  ^'  that,  in  the  event  the  joiy 
find  there  is  no  evidence  as  to  the  value  sufficient  for  them 
to  consideri  thej  should  find  a  verdict  for  only  six  cents." 
It  is  apparent  already  that  there  was  evidence  of  value  for 
consideration  by  the  jury,  and  they  were  not  authorized  to 
to  find  the  contrary.  Again,  whether  there  be  evidence 
for  the  jury  is,  by  fundamental  principle,  a  question  of  law 
for  the  court  Nelson  v.  Railroad  Co.,  (herewith  decided) 
28  N.  T.  Supp.  50.  This  part  of  the  request,  being 
inadmissible*  vitiates  the  whole,  and  the  whole  was  rightly 
refused. 

A  more  perplexing  problem  than  any  hitherto  discussed 
is  presented  by  an  objection  to  evidence.  The  answer,  in 
due  form,  challenged  the  fact  that  defendant  ever  had 
possession  of  the  chattel ;  and  to  prove  it,  the  plaintiff 
himself  testified  that  he  delivered  it  ^^  to  Gustav  Muller'a 
establishment,  No.  62  Duane  Street."  As  the  question  did 
not  apparently  call  for  this  response,  the  defendant  was  not 
amiss  in  allowing  it.  But,  when  the  answer  was  given,  she 
moved  to  strike  it  out,  '^  upon  the  ground  that  it  shows  a 
personal  transaction  between  the  witness  and  the  deceased 
Gustav  MuIIer."  To  a  denial  of  the  motion,  exception  waa 
taken ;  and  the  question  is  whether  the  evidence  be  incom* 
pctent  under  section  829  of  the  Code.  Was  the  answer  a 
disclosure  of  a  personal  transaction  between  the  witness 
(plaintiff)  and  the  decedent  defendant's  testator  f  That  it 
was  is  thought  to  be  settled  by  our  decision  in  Gregory  v^ 
Fichtner,  21  N.Y,  Civ.  Pro.  1.  That  was  a  border  case,  and 
its  authority  is  not  to  be  extended  a  hair's  breadth  beyond 
the  precise  predicament  of  fact  there  presented.  The  action 
was  trover  for  a  parcel  of  jewelry ;  and,  to  indentify  the 
articles  converted,  the  plaintiff  testified  that  she  delivered 
them  to  the  decedent  in  a  box,  through  the  instrumentality 
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of  a  third  person^  ignorant  of  the  contents  of  the  box. 
We  held  that,  in  eflfect,  the  delivery  was  by  the  plaintiff  to 
the  deceased)  and  so  was  a  personal  transaction.  That 
this  action  is  against  the  executrix  does  not  differ  the 
case,  for  so  it  was  in  Gregory  v.  Fichtner.  If  the  cases 
are  distinguishable^  it  is  by  a  line,  almost,  if  not  alto- 
gether too  faint  and  too  fine  for  judicial  discrimination. 
Here  the  chattels  were  delivered  by  the  plaintiff  at  the 
*^  establishment "  of  the  deceased, — ^not  to  him  personally, 
— and  they  came  into  his  posession  by  the  agency  of 
others.  Assuming  the  evidence  to  be  within  the  scope  of 
^ur  previous  adjudication,  and  so  wrongfully  received,  the 
orror  was  repaired  by  cumulative  testimony  to  the  fact. 
Olcott  V.  Eohlsaat,  8  N.  T.  Supp,  116.  Another  witness 
fiwore  positively  to  the  possession  of  the  sotnes  by  the 
deceased  ;  and  his  son  said,  "  We  returned  them.'^  True, 
lie  denied  it ;  but  nevertheless  the  jury  may  have  believed 
the  alleged  admission. 

We  should  not  be  justified  for  reversing  the  judgment 
for  error,  if  error  there  was,  in  receiving  the  evidence. 
'^  Although  the  ruling  is  undoubtedly  subject  to  criticism, 
its  effect  can  hardly  have  been  seriously  injurious  to  the 
plaintiff;  certainly  not  harmful  enough  to  warrant  a  re- 
versal. We  think  there  ought  not  to  be  any  more  trials  of 
this  action.  It  involves  simple  issues  of  fact,  which  two 
out  of  three  judges  have  decided,  in  favor  of  the  defendant. 
No  substantial  error  is  shown  to  hav^  occurred  upon  the 
last  trial,  and  the  judgment  should  be  affirmed.  Yeandle 
V.  Yeandle,  16  iV.  Y.  Supp.j  49.  So  here,  the  action 
involves  simple  issue  of  fact  an<J  a  trifling  sum  of  money  ; 
it  has  been  tried  twice,  and  each  fime  the  verdict  was  for 
the  plaintiff.  We  are  of  the  opinion  that  the  litigation 
should  cease,  and  to  that  end  we  affum  the  judgment,  with 
costs. 


BoOKSTAVER,  J.,  concurred. 
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KINGS  V.  TOWNSHEND. 

SoPBEXS  CouBT,  First  DEPAimfEMT,  New  Yobk  Comrrr, 

Special  Term,  Mabch  1894. 

^^  1688, 1639. 

PUaHnff'^n  am  aetian  to  determine  eUim  to  real  property. 

In  An  action  to  determine  conflicting  claims  to  real  property,  an 
answer  denying  that  the  plaintiff  is  in  the  actual  poseesion  of  the 
property,  and  alleging  that  it  is  in  the  poseesion  of  a  person 
holding  as  tenant  or  sab-tenant  nnder  the  plaintiff  is  insofficient, 
inasmuch  as  it  is  not  now  necessary  that  the  plaintiff  have  actual 
possession  of  the  property  in  snit,  but  it  is  sufficient  if  he  have 
constructiye  poseesion  thereof. 

A  complaint  in  an  action  to  determine  a  claim  to  real  property  which 
alleges  that  the  defendant  uigustly  claims  a  fee  in  the  premises, 
but  which  does  not  contain  any  facts  to  show  that  his  claim  is  nn« 
Just,  is  insufficient. 

Blown  V.  Teel  (59  Sun,  91) ;  Austin  v.  Goodrich  (29  N.  T.  966), 
followed. 

{Decided  March,  1694). 

Demurrer  bj  plaintiff  to  defendant's  answer^  on  tho 
ground  that  it  is  insufficient  in  law  upon  the  face  thereof. 

The  facts  are  stated  in  the  opinion. 

£•  A.  GauJdy  for  plaintiff  and  demurrer. 

John  Taumshendj  for  defendant  opposed. 

Lawbenge,  J. — This  is  an  action  to  determine  con- 
flicting claims  to  lots  of  land  in  the  citj  of  New  York. 

The  complaint  alleges  that  at  the  time  of  the  com- 
mencement of  this  action  the  plaintiff  was^  and. for  one 
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year  and  upwards  next  preceeding  has  been,  in  possession 
of  the  said  lots,  and  during  all  of  said  time  claimed  and 
still  claims  said  property  in  fee,  and  that  the  defendant, 
John  Townshend,  unjustly  claims  an  estate  or  interest 
therein  adverse  to  that  of  the  plaintiff,  to  wit :  the  adverse 
claim  that  he  is  seized  of  said  premises  in  fee. 

The  third  defense  in  the  answer  alleges  as  follows : 
*^  Third,  For  a  third  defense  this  defendant  clenies  that 
the  premises  described  in  the  complaint  at  the  time  of  the 
commencement  of  this  action,  and  for  one  year  and 
upwards  next  preceding,  had  been  in  the  possession  of 
the  plaintiff,  and  this  defendant  alleges  that  at  the  time  of 
the  commencement  of  this  action  said  premises  were,  and 
for  more  than  one  year  next  preceding  the  commence- 
ment of  this  action  had  been,  and  were,  and  still  are  in  the 
possession  of  one  John  Hughes,  holding  the  same  as  tenant 
or  as  sub-tenant  of  the  plaintiff  for  a  term  which  will  expire 
on  May  1st,  1894."  To  this  defence  the  plaintiff  demurs 
for  insufficiency. 

The  action  is  brought  under  article  5th  of  title  1  of 
chapter  14  of  the  Code  of  Civil  Procedure,  as  amended  by 
Laws  of  1891,  chapter  210.  That  section,  as  amended, 
provides  as  follows  :  ^^  ^  1638.  Where  a  person  has  been, 
or  he  and  those  whose  estate  he  has  have  been,  for  one 
year  in  possession  of  real  property,  or  of  any  undivided 
interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a  term 
of  years  not  less  than  ten,  he  may  maintain  an  action 
against  any  other  person  to  compel  the  determination  of 
any  claim  adverse  to  that  of  the  plaintiff  which  the 
defendant  makes  to  any  estate  in  that  property  in  fee,  or 
for  life,  or  for  a  term  of  years  not  less  than  ten,  in 
possession,  reversion  or  remainder,  or  to  any  interest  in 
that  property,  including  any  claim  in  the  nature  of  an 
easement  therein,  whether  appurtenant  to  any  other  estate 
or  lands  or  not,  and  also  including  any  lien  or  incumbrance 
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upon  said  propertji  of  the  amount  or  value  of  not  less  than 
$250.     But  this  section  does  not  apply  to  a  claim  for  dower.'' 

Pjior  to  this  amendment  these  statutes  required  that 
the  petitioner  should  allege  actual  possession^  the  language 
being  the  same  as  has  had  been  employed  in  the  Revised 
Statutes  authorizing  proceedings  to  compel  the  determina- 
tion of  such  claims  ;  and  it  had  been  held  that  the  words 
^^  actual  possession"  in  fact,  affected  by  actual  entry  upon 
the  premises,  an  actual  occupation;  and  that  therefore, 
when  the  premises  were  vacant,  although  a  title  thereto 
was  held  by  deed  by  the  plaintiffs  a  case  within  the 
statutes  was  not  made  out  (Churchill  t;.  Onderdonk,  59 
N.  r.,  134 ;  Boylston  v.  Wheeler,  61  N.  Y.  521). 

It  is  claimed,  on  the  part  of  the  defendant,  that  the 
third  defence  is  not  subject  to  a  demurrer  for  insufficiency, 
on  the  ground  that  it  denies  that  the  premises  were  in  the 
possession  of  the  plaintiff  as  alleged  in  the  complaint,  and 
affirmatively  alleges  that  the  same  were  at  the  time  of  the 
commencement  of  this  action  and  still  are  in  the  possession 
of  one  John  Hughes,  holding  the  same  as  tenant  or  sub- 
tenant of  the  plaintiff  for  a  term  which  will  expire  on  the 
first  of  May,  1894. 

And  it  is  asserted  that  the  plaintiff  does  not,  therefore, 
show  such  a  possession  as  the  statute  contemplates.  In  this 
position  I  do  not  concur.  I  think  it  must  be  assumed  that 
the  Legislature  in  striking  the  word  "  actual"  from  section 
1638  of  the  Code  by  the  amendatory  act  of  1891,  had  in 
view  the  decisions  of  the  Court  of  Appeals,  above  referred 
to,  and  intended  that  the  action  might  be  maintained  by 
one  who,  although  not  in  actual  physical  possession  of  the 
premises,  was  in  constructive  possession.  The  possession 
of  the  landlord  is  ordinarily  the  possession  of  the  tenant, 
and  I  do  not  think  that  it  can  be  properly  alleged  that  such 
a  possession  does  not  satisfy  all  the  requirements  of  the 
Code  as  now  amended. 
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The  defendant;  however^  invokes  the  rule  that  where 
an  answer  has  been  demurred  to  the  defendant  is  at  liberty 
to  attack  the  complaint  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitue  a  cause  of  action  (People  t;. 
Booth,  32  K  r.,  397 ;  Clark  v.  Poor,  56  State  Bep.j  122 
123). 

It  is  claimed  by  the  defendant  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
because  by  subdivisions  1,  2  and  3  of  section  1639  of  the 
Code  as  amended  as  aforesaid  it  is  provided  that  the 
complaint  in  the  action  must  set  forth  facts  showing,  first, 
the  plaintiff's  right  to  the  real  property,  whether  his  estate 
therein  is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,  and  whether  he  holds  it  as  heir,  devisee  or 
purchaser,  with  the  source  from,  or  means  by  which  his 
title  immediately  accrued  to  him  ;  second,  that  the  property 
at  the  commencement  of  the  action  was,  and  for  the  one 
year  next  preceding  haa  been  in  his  possession,  or  in  the 
possession  of  himself,  and  those  from  whom  he  derives  his 
title,  either  as  sole  tenant  or  as  joint  tenant,  or  tenant  in 
common  with  others;  third,  that  the  defendant  unjustly 
claims  an  estate  or  interest  or  easements  therein,  or  a  lien 
or  incumbrance  thereupon  of  the  character  specified  in  the 
last  section. 

The  only  allegation  in  respect  to  the  claim  of  the 
defendant  is  contained  in  the  third  paragraph  of  the 
complaint,  which  is  to  the  effect  that  the  defendant, 
John  Townshend,  unjustly  claims  an  estate  or  interest 
therein  averse  to  that  of  the  plaintiff,  to  wit :  the 
adverse  claim  that  he  is  seized  of  such  premises  in  fee. 
There  are  no  facts  stated  which  go  to  show  that  the 
defendant's  claim  is  unjust,  and  I  do  not  think  that  a 
complaint  which  is  in  the  exact  language  of  the  statute, 
and  which  involves  the  mere  conclusion  of  the  pleader  is 
sufficient 
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This  point  was  directly  decided  by  the  General  Term 
of  the  Third  Department  in  the  case  of  Brown  v.  Teel 
(59  nun.y  91).  In  that  case  the  complaint  alleged  ^^  that 
the  defendants  who  are  children  and  grand-children  of  the 
said  fUisha  Brown,  deceased,  unjustly  claim  an  estate  in 
fee  in  said  premises,''  and  the  court  (Learned,  P.  J., 
deliyering  the  opinion),  says :  ^^  The  defendants  insist  that 
this  complaint  sets  forth  no  facts,  but  merely  asserts  that 
the  defendants  unjustly  claim  a  fee  in  the  premises.  We 
think  that  the  defendants  are  right.  The  case  of  Austin 
V.  Goodrich  (49  N.  F.,  266)  is  directly  in  point.  There  a 
demurrer  to  a  similar  complaint  was  sustained,  because, 
among  other  grounds,  no  facts  were  stated  showing  that 
defendants  unjustly  claimed  title.  And  it  hardly  needs 
argument  to  show  that  when  a  statute  requires  the  com- 
plaint to  state  facts  showing  that  defendants  unjustly  claim 
a  certain  estate  it  is  not  a  compliance  with  the  statute 
simply  to  allege  that  the  defendants  unjustly  claim  an 
estate  without  alleging  any  facts  showing  this."  <> 

The  complaint  being  thus  defective  it  follows  that 
there  should  be  judgment  for  the  defendant  upon  the 
demurrer  with  leave  to  the  plaintiff  to  amend  upon  pay- 
ment of  costs. 
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In  re  Appucation  op  WILLIAM  L.  PATTON  fob  his 

DISCHABGE  FBOH  IMPBISOKMENT. 

N.  Y.  CouBT  OF  Common  Pleas,  Special  Tebm,  Mabch, 

1894. 

^^  2203  et  seq.f  2208. 

Insolvent  dehtor-'dUcharge  from  impriaonment — when  not  aUnoed  beoame 

Mohedule  of  property  insufficient. 

To  confer  jorisdiction  of  a  proceeding  for  the  discharge  of  an  imprisoned 
debtor  from  imprisonment,  the  papers  upon  which  the  application 
is  founded  should  conform  with  exactness  to  the  provisions  of  the 
Statute. 

Where  the  schedules  annexed  to  a  petition  for  the  discharge  of  an 
imprisoned  debtor  from  imprisonment,  instead  of  setting  forth  in 
detail  property  of  the  prisoners  at  the  time  of  the  application  and 
the  charges  affecting  it,  states  that  there  has  been  no  substantial 
change  in  its  condition,  since  he  was  first  imprisoned—lTe^  that 
the  application  should  be  denied,  for  the  reason,  that  the  schedule 
stated  conclusions  and  not  facts  with  respect  to  the  present 
condition  of  the  property  and  was  not  sufficient  to  enable  the 
court  to  determine  whether  the  schedule  was  correct,  and  whether 
the  petitioners'  proceedings  were  Just  and  fair. 

{Decided  March  1894.) 

The  facts  appear  in  the  opinion. 

(hidin  and  OaJdeyj  for  petitioner  and  application. 

Bobert  D.  Honeyman^  for  judgment  debtor^  opposed. 

GlEOBBlCHy  J. — It  is  essential  to  the  jurisdiction  of 
of  the  Conrty  in  proceedings  for  the  discharge  of  an  im- 
prisoned judgment  debtor  from  imprisonment,  that  the 
papers  upon  which  the  application  is  founded  should  con- 
form with  exactness  to  the  provisions  of  the  statute  (People 
V.  Bancker,  5  N.  F.,  106 ;  People  v.  Brooks,  40  Eow.  Pr. 
165 ;  Bullymore  v.  Cooper,  46  N.  F.,  236 ;  Shaffer  v. 
Rislej,  114  N.  T.j  23 ;  Bishop  on  Insolvent  Debtors  (2nd 
ed.,  p.  87). 
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The  Code  requires  that  the  petitioner  must  annex  to 
his  petition^  and  present  therewith,  ^^  a  schedule  contain- 
ing a  just  and  true  account  of  all  his  property,  and  of  all 
charges  affecting  the  same,  as  the  property  and  charges 
existed  at  the  time  when  he  was  first  imprisioned,  and,  also, 
as  they  exist  at  the  time  when  the  petition  is  prepared " 
{Code  of  Civ.  Pro.^  .§  2203).  Before  the  Court  can  direct  an 
assignment  it  must  be  satisfied  ^^  that  the  petition  and 
schedule  are  correct,  and  that  the  petitioner's  proceedings 
are  just  and  fair  "  (Code  of  Civ.  Pro,,  §  2208). 

The  petition  herein  is  accompanied  by  an  account  of 
the  prisoner's  property,  and  the  charges  affecting  the 
same,  at  the  time,  when  he  was  first  imprisoned.  There 
is  also  annexed  the  following  statement :  ^^  III.  A  just  and 
true  statement  of  all  my  property  and  charges  affecting  it 
as  it  existed  at  the  time  my  petition  was  prepared,  to  wit : 
March  6th,  1894.  There  has  been  no  substantial  change 
in  the  condition  of  my  property  since  I  was  first  im- 
prisoned." 

This  is  the  only  statement  contained  in  the  moving 
papers  relating  to  the  prisoner's  property  at  the  time  of 
preparing  the  petition,  and,  in  my  opinion,  it  whoUy  fails 
to  comply  with  the  requirements  of  the  provisions  of  the 
Code  above  cited.  Such  is  not  the  "  jual  and  true  account " 
contemplated  by  the  statute.  The  facts,  not  the  mere 
conclusion  from  facts,  must  set  forth  in  order  that  the 
Court  may  determine  whether  the  schedule  is  correct  and 
whether  the  petitioner's  proceedings  are  just  and  fair. 

No  facts  in  this  regard  having  been  presented,  I  am 
unable  to  determine  whether  the  assertion  of  the  prisoner, 
that  there  has  been  no  material  change  in  the  condition  of 
his  property  since  he  was  imprisoned,  be  true  or  false. 

Application  denied,  with  leave  to  renew  on  sufficient 
papers. 
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In  re  TORNEY  v.  STINER,  Justice  of  the  Disteicjt 

COUET  IN  THE  CiTY   OP  NeW   ToEK,  FOB  THE 

Eighth  Judicial  Distbict. 

N.  Y.  Coubt  of  Common  Pleas,  Special  Teem, 

Febbuabt,  1894. 

§  2067,  et  $eq. 

Mandamii9— cannot  be  used  ae  a  means  of  trying  title  to  office, 

Qno  warranto  is  the  proper  and  only  proceeding  for  trying  and 
a^Jndging  the  right  to  office,  and  as  against  an  incambent 
occupying  under  color  of  legal  title,  mandamus  is  unavailable 
and  inoperative  for  the  admission  of  an  adverse  claimant. 

A  mandamus  will  not  issue  to  compel  a  Justice  of  a  District  Court  in 
the  City  of  New  York  to  recognize  as  court  attendant  one  whom 
he  has  removed  from  that  office,  when  it  appears  that  the  Justice 
has  appointed  another  person  in  his  st«ad,  and  that  that  person  is 
an  incumbent  of  the  office  under  claim  of  title  from  the  regular 
appointing  power. 

{Decided  March,  1894.) 

Motion  by  the  relator  John  Tomey  for  a  peremptory 
writ  of  mandamus  requiring  Joseph  H.  Stiner^  Justice  of 
the  District  Court  in  the  City  of  New  York  for  the  Eighth 
Judicial  District  to  recognize  him  as  court  attendant  of 
said  Court,  and  permit  him  to  exercise  the  duties  of  his 
office. 

The  facts  appear  in  the  opinion. 

John  W.  Ooff^  for  relator,  and  motion. 


William  H.  Clarke  (Counsel  to  the  Corporation),  and 
Theodore  Connohfj  for  respondent,  opposed. 
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Prtob,  J. — The  application  is  for  a  mandamus  to 
Joseph  H.  Stiner,  Justice  of  the  District  Court  in  the  City 
of  New  York  for  the  Eighth  Judicial  District,  commanding 
him  to  reinstate  and  reappoint  the  relator  to  the  position 
of  Court  attendant.  It  appears  that  in  March,  1888,  the 
relator  was  duly  appointed  an  attendant  in  the  Eighth 
District  Court  for  an  indefinite  term ;  that  at  the  time  of  his 
appointment,  he  was  a  privileged  fireman  within  the  pro- 
visions of  section  1  of  Chapter  577  of  the  Laws  of  1892 ; 
that  his  salary  as  such  attendant  was  paid  by  the  City  of 
New  York;  that  on  the  2d  of  January,  1894,  he  was 
removed  from  his  position  without  cause  and  without  a 
hearing ;  and  that  John  Nunnery  has  been  appointed  to  his 
place  and  position.  It  is  conceded  that  the  position  of  Court 
attendant  is  an  office;  and  that  Nunnery  is  now  the  incumbent 
of  it,  under  a  claim  of  title  from  the  regular  appointing 
power  (Consol.  act,  ^  1432). 

Upon  this  state  of  fact  the  question  instantly  arises 
whether  mandamus  be  the  appropriate  and  available  remedy 
for  the  wrong  of  which  the  relator  makes  complaint  f  If 
not,  then  inquiry  as  to  the  validity  of  his  title  would  be  a 
purely  academic  discussion ;  and  although,  in  Marbury  v. 
Madison  (1  Cranchj  137)  we  have  d  memorable  precedent 
for  such  sterile  speculation,  still  the  criticism  incurred  by 
Chief  Justice  Marshall  for  pronouncing  upon  a  right  not 
before  the  Court  is  little  calculated  to  commend  even  that 
illustrious  example  to  imitation. 

It  being  of  concern  to  the  public  interests  that  the 
functions  of  public  office  should  not  be  suspended,  a  summary 
method  for  investing  the  legal  incumbent  with  the  actual 
possession  of  the  office  was  indispensable ;  and  from  the 
earliest  times  such  method  was  supplied  by  the  writ  of 
mandamus  {Moses  on  Mandamus^  150 ;  High  on  Extraord^ 
inary  Legal  RemedieSy  ^  67;  3  Blackst.  Com,  110). 

It  is  upon  this  ground  of  public  convenience  that  the 
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decisions  in  Gorman  v.  The  Board  of  Police  and  Titus  v. 
The  Board  of  Police  (35  Barb.,  527, 535)  may  be  vindicated; 
and  it  is  upon  this  ground  only  that  in  other  cases  of  plain 
usurpation  of  office  relief  by  mandamus  may  be  reconciled 
with  the  fundamental  priciple  that  the  writ  is  an  inappro- 
priate process  to  determine  the  title  to  office. 

The  inefficiency  of  mandamus  as  a  method  of  trying 
title  to  office  inheres  in  the  nature  of  the  writ  itself,  which 
issues  only  when  the  right  is  clear,  and  when  no  other  legal 
redress  is  available,  and  which,  involving  only  a  contention 
between  the  relator  and  the  respondent,  is  incapable  of 
concluding  the  claim  of  a  stranger.  Hence,  it  proceeds  in 
every  instance  upon  the  assumption  that  the  applicant  has 
an  evident  and  consummate  legal  title,  and  if  the  writ  show 
less  it  will  be  denied,  for  the  Court  cannot  undertake  in  this 
proceeding  to  try  a  disputed  right.  In  case  of  a  contest 
there  must  be  judgment  of  ouster  against  the  incumbent 
before  the  writ  will  issue  in  favor  of  the  contestant  (otate 
V,  Dunn,  12  Am.  Dec,  28-30 :  note  collating  cases). 

It  is  not  gainsaid  that  in  other  jurisdictions  mandamus 
has  been  employed  apparently  as  a  means  of  determining 
title  to  office ;  but  on  examination  of  those  cases  it  will  be 
seen  that  the  right  was  really  not  in  contestation,  but  only 
the  custody  of  the  insignia,  and  that  the  Courts  simply 
refused  to  suffer, a  mere  usurper  to  turn  the  holder  of  the 
legal  title  into  the  position  of  a  contestant,  and  summarily 
awarded  the  possession  to  the  unchallenged  claimant 
(Warner  v.  Myers,  4  Ore.,  72 ;  Harwood  v.  Marshall,  9 
Md.j  83;  Dew  v.  Judges,  3  Hen.  &  Man.y  1). 

A  writer  of  authority  distinguishes  the  case  where  the 
applicant,  as  here,  seeks  restoration  to  office  (Hiffh  on  Ex. 
Legal  Bern.  %%  49,  67) ;  but  the  diversity  in  the  decisions 
goes  not  upon  principle  but  upon  the  accidental  circum- 
stance that  the  right  of  the  incumbent  is  commonly  clcar^ 
and   that  the  removal  was  a  nullity.     At  all  events  the 
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distinction  is  not  recognized  by  the  Courts  of  this  State 
(People  V.  Goetting,  133  N.  F.,  569). 

But,  whatever  maj  be  the  course  of  adjudication 
elsewhere,  in  New  York  it  is  settled  beyond  controversy, 
that  quo  warranto  is  the  proper  and  the  only  proceeding 
for  trying  and  adjudging  the  right  to  office  ;  and  that  as 
against  an  incumbent  occupying  under  color  of  legal  title, 
mandamus  is  unavailable  and  inoperative  for  the  admission 
of  an  adverse  claimant  (People  v.  Goetting,  133  N.  Y.j 
569 ;  Nichols  v.  MacLcan,  101  N.  Z,  526 ;  People  v. 
Ferris,  76  N.  7.,  326 ;  Matter  of  Gardner,  68  N.  F.,  467 ; 
People  V.  Lane,  55  N.  Y.j  217;  People  v.  Stevens,  5  HiUj 
616;  People  v.  Vail,  20  Wend.^  12 ;  People  v.  Wendell,  57 
Hun.  362 ;  People  v.  New  York,  3  JohnSy  79).* 

What  would  be  my  decision  on  the  merits  of  relator's 
claim  in  the  quo  warranto  or  certiorari  upon  his  removal  it 
is  unnecessary  to  indicate.  It  suffices  that,  for  the  reason 
given,  the  proceeding  is  not  to  be  upheld. 

Proceeding  dismissed,  with  costs. 

*  In  Short  on  Information,  Mandamus  and  Prohibition,  it  is  said : 

<'  It  has  been  frequently  held  a  deoisive  answer  to  an  application 
for  a  mandamus  that  there  was^another  remedy  by  application  in  the 
nature  of  a  quo  warranto"  (p.  233). 

"  The  distinction  between  the  class  of  cases  in  which  the  appro- 
priate remedy  is  by  quo  ioarranto^  and  that  in  which  the  procedure  by 
mandamus  is  to  be  adopted,  cannot  be  too  clearly  kept  in  mind." 

«<  Wherever  the  office  is  full  de  facto,  the  proper  method  of  pro- 
ceedinfi  is  by  quo  warranto  to  oust  the  occupant,  if  he  is  not  in 
possession  de  jure.  And  the  office  is  full  defacto,  through  the  election 
to  it  wab  illegal,  provided  it  was  a  real  and  not  merely  a  colorable 
election.  If  on  the  other  hand,  the  election  was  merely  colorable,  so 
as  to  be  really  no  election  at  all,  it  does  not  confer  even  a  de  facto 
possession ;  and  the  remedy  of  the  person  ousted  by  it  is  not  quo 
warranto  but  mandamus  "  (p.  122.) 

<'  Notwithstanding  some  want  of  precision  in  the  authorities,  the 
rule  appears  now  to  be  established,  that  the  validity  of  the  title  to  an 
office,  of  ^hich  one  person  is  in  actual  possession  under  a  bona  fide 
though  illegal  election,  i.  e.  under  an  election  which  is  not  merely 
colorable,  cannot  be  tried  by  mandamus  "  (p.  290). 
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Supreme    Coubt^    First    Department,    New    York 
CouNTT,  Special  Term,  March,  1894 

^649. 

Attachment  how  levied. 

An  attachment  is  properly  levied  upon  property  which  is  subject  to 
import  duties,  and,  therefore,  in  the  custody  of  the  oflQcial  of  the 
U.  S.  custom-house,  by  serving  upon  the  person  in  whose  care  and 
eustody  said  property  was  placed  and  on  behalf  of  the  United 
States  government,  a  certified  copy  of  said  warrant  of  attachment 
aud  notice  showing  the  property  attachment. 

Clark  «.  Goodrich  (41  N.  Y.  214);  Warner  v.  Fourth  National  Bank, 
(115  Id.  251) ;  Cohen  «.  Orser  (5  Duer.  250),  followed. 

Where  property  incapable  of  manual  delivery  is  levied  upon  under  an 
attachment,  service  of  a  general  notice  not  specifying  any 
particular  property  together  with  a  certified  copy  of  the  warrant 
of  the  attachment  is  sufficient. 

O'Brien  «.  Mechanics'  and  Traders'  Fiie  Ins.  Co.  (66  N.  F.  56), 
followed. 

{Decided  March  5, 1894.) 

Taxation  upon  application  of  the  Sheriff  of  the  City 
and  County  of  New  York  of  his  fees  for  levying  attachment 
iaaed  in  this  action. 

January  31,  1894,  an  attachment  against  the  property 
of  the  defendant  was  issued  to  the  Sheriff  of  the  City  and 
County  of  New  York.  At  that  time  there  was  in  the 
custody  of  the  Collector  of  the  Port  of  New  York,  229 
jackasses  belonging  to  the  defendant,  the  same  being  on 
the  steamship  ^^Tauric"  then  lying  at  Pier  38,  North 
Biver.  Thereafter  the  property  was  removed  to  No.  600 
Oreenwich  Street,  where  it  remained  aiid  at  the  time  of 
making  this  motion,  still  remained  in  the  custody  of  the 
said  collector,  who  held  it  under  a  claim  that  the  said 
jackasses  were  dutiable. 

VOU  XXin.-aa. 
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On  February  3,  the  Deputy-Sheriff  to  whom  was 
delegated  the  duty  of  executing  the  attachment,  seryed  a 
copy  thereof,  together  with  a  general  notice  that  he  levied 
upon  all  the  property  of  the  defendant,  upon  the  person 
in  whose  care  and  custody  as  the  representative  of  the 
government  the  said  property  was,  and  thereafter  on  Feb- 
ruary 8,  1894,  an  order  was  served  upon  the  Sheriff 
discharging  the  attachment  upon  a  bond  given  by  the 
the  defendant. 

It  was  agreed  by  all  parties  that  the  value  of  the 
property  was  $10,000.  The  Sheriff  c)aimed  for  poundage 
$275,  and  keepers'  fees  $51,  and  the  defendant  refused  to 
pay  the  same,  asserting  that  the  attachment  had  never  been 
levied,  and  supporting  that  claim  with  proof  that  the 
property  had  never  passed  out  of  the  custody  of  the 
government. 

BurriU  S.  Stone  {W.  E.  Stilling^  Attorney),  for  Sheriff 
and  application. 

John  A*  Deady  {Goodrich^  Beady  &  Goodrichy  Attor- 
neys), for  defendant,  opposed. 

Andrews  J.— The  Code  of  Civil  Procedure  provides 
that  an  attachment  shall  be  levied  upon  personal  property, 
capable  of  manual  delivery,  by  taking  the  same  into  the 
Sheriff's  actual  custody,  and  upon  other  personal  property 
by  leaving  a  certified  copy  of  the  warrant  and  a  notice 
showing  the  property  attached  with  the  person  holding  the 
same.  The  former  Code  of  Procedure  contained  similar 
provisions,  and  the  expression  "  Property  incapable  of 
manual  delivery  "has  been  the  subject  of  judicial  interpre- 
tation. 

In  Clark  v.  Goodrich  (41  K  K,  214)  the  Judge 
delivering  the  opinion  of  the  Court,  said  :  *'  I  agree  with 
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the  Superior  Court  in  holding  that  the  expression,  Property 
incapable  of  manual  delivery  to  the  Sheriff  is  applicable  to 
property  which  not  only  in  its  nature  is  thus  incapable  of 
manual  delivery;  but  also  to  that  which  has  become  so 
from  its  peculiar  position^  as  where  it  is  under  pledge  or 
consignment,  with  advances  made  upon  the  property." 

In  Warner  v.  The  Fourth  National  Bank  (115  K  Y. 
251)  the  Court  held  that  ^^  an  attachment  would  lie  against 
securities  in  the  hands  of  a  party,  where  the  party  holding 
said  securities  had  a  lien  upon  the  same,  and  the  Sheriff 
could  not  take  it  into  actual  custody." 

In  Colman  v,  Orser  (5  Duer.  250),  an  attachment  had 
been  issued  against  goods  which  were  in  the  Custom 
House.  In  that  case  it  was  said  by  the  Court  that :  '^  The 
alleged  service,  which  is  relied  on  as  a  valid  levy,  was 
made  in  August,  1853,  and  as  the  goods  were  then  in  the 
Custom  House,  and  the  duties  unpaid,  the  counsel  for  the 
defendant  was  right  in  saying  that  the  Sheriff  could  not 
require  a  manual  delivery  of  the  goods,  but  according  to 
the  decision  of  this  Court,  in  Brownell  v.  Camley  (3  Duer* 
9),  could  only  execute  the  attachment  under  the  mode 
prescribed  by  section  235  of  the  Code." 

In  the  case  at  bar,  an  attachment  was  issued  on 
January  31st,  1894,  by  this  Court,  and  the  affidavits 
submitted  on  the  part  of  the  Sheriff,  state  that  he  levied 
vpoa  the  animals  therein  referred  to  on  the  steamer 
"  Tauric,"  lying  at  pier  38  North  River.  Such  affidavits 
also  state  that  after  the  goods  had  been  removed  to  600 
Greenwich  Street,  in  this  city,  the  deputy  Sheriff  having 
the  attachment  served  upon  the  person,  in  whose  care  and 
custody  the  said  property  was  placed,  for  and  on  behalf  of 
the  United  States  Government,  a  certified  copy  of  said 
warrant  of  attachment,  and  a  notice  showing  the  property 
attached. 

The  notice  in  question  is  a  general  one,  and  does  not 
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specify  any  particular  property,  but  it  was  held,  in 
O'Brien  t;.  The  Mechanics'  and  Traders'  Fire  Insurance 
Company  (56  N.  T,  55),  that  such  a  general  notice  is 
sufficient. 

In  view  of  the  interpretation  which,  as  aboye  stated, 
has  been  placed  by  the  Courts  upon  the  expression 
'^  Property  incapable  of  manual  delivery."  I  think  that  in 
the  case  at  bar  a  valid  levy  was  made  under  the  warrant  of 
attachment 

This  view  seemes  also  to  have  been  taken  by  the 
attorneys  for  the  defendant,  for  on  the  8th  of  Febuary,  an 
order  was  obtained  by  them  discharging  the  attachment. 
This  order  is  as  follows :  '^  A  warrant  of  attachment  having 
been  duly  granted  herein,  on  the  31st  day  of  January, 
1894,  and  issued  to  the  Sheriff  of  the  County  of  New  York, 
and  the  defendant  having  applied  for  a  discharge  of  said 
attachment,  and  having  given  the  undertaking  required  by 
section  688  of  the  Code,  and  the  same  having  been  duly 
approved  and  filed ;  now,  on  motion  of  Goodrich,  Deady 
Ooodrich,  attorneys  for  the  defendant,  it  is  ordered  that  the 
warrant  of  attachment  granted  herein,  January  31,  1894, 
by  Mr.  Justice  Lawrence,  be  and  the  same  is  hereby 
discharged."  This  order  does  not  recite  that  a  levy 
had  been  made,  but  it  is  difficult  to  understand  why  the 
attorneys  for  the  defendant  thought  it  necessary  to  obtain 
an  order  discharging  the  attachment  if  no  levy  had  been 
made. 

Under  these  circumstances,  I  think  that  the  Sheriff  is 
entitled  to  poundage.  Section  2  of  chapter  418  of  the  Laws 
of  1892  provides  that  where  the  warrant  of  attachment  is 
vacated,  set  aside  or  discharged  by  order  of  the  Court,  the 
Sheriff  shall  receive  poundage  upon  the  value  of  the  prop- 
erty attached,  not  exceeding  the  amount  specified  in  the 
warrant.  I  understand  that  it  is  conceded  that  the  value  of 
the  property  attached  largely  exceeded  the  amount  speci- 
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fied  in  the  warrant,  which  was  $10,000.     The  Sheriff  will, 
therefore,  be  allowed  $275  for  his  poundage. 

In  yiew  of  the  fact  that  the  property  was  not  actnallj 
taken  into  the  custody  of  the  Sheriff,  the  claim  for  keepers' 
fees  has,  I  understand^  been  withdrawn. 


HECLA   POWDER    COMPANY,    Respondent,  v. 

HUDSON  RIVER  ORE  A  IRON  COMPANY 

Appellant. 

N.  Y.  Court  of  Common  Pleas,  General  Term,  April, 

1894. 

§§  539,  540,  723. 

Pleading^tarianee  hetween,  and  praof^amendmeni  an  appeal. 

A.  reoorery  cannot  be  had  upon  another  and  different  tlanae  of  aetion 
from  that  pleaded  in  the  complaint  if  the  objection  is  duly  made. 

Where  the  complaint  in  an  action  alleged  that  th^  plaintiff  agreed  to 
deposit  a  certain  quantity  of  powder  with  defendant  and  to  sell  it 
to  defendant  at  a  certain  price  and  the  defendant  agreed  to  nse 
said  power  exclosiyely,  but  instead  used  other  powder;  that  if  he 
had  used  said  powder  it  would  all  have  been  consumed,  and  that 

I  through  such  breach  of  contract  and  through  the  negligence  of 
defendant  in  allowing  the  powder  to  freeze  and  thaw,  it  deteri- 
orated  and  became  worthless  and  damaged  plaintiff  in  a  sum 
named,  and  the  plaintiff  proved  upon  the  trial  a  cause  of  action 
n]>on  contract  for  powder  sold  and  delivered,  and  was  allowed  to 
recover  thereon,  although  the  defendant  moved  to  dismiss  the 
complaint  on  the  ground  that  the  cause  of  action  proven,  was  not 
that  pleaded,— HisM,  that  the  Judgment  should  be  reversed,  and  a 
new  trial  ordered  ;  that  the  complaint  could  not  be  ameoded  on 
appeal  so  as  to  conform  to  the  proof. 

Bomeyn  v.  Sickles  (108  N.  Y.  660);  Read  v.  McConneU  (138  Id.  425), 
Douglas  V.  Ferris  (138  Id.  192),  followed. 

A  pleading  cannot  be  amended  on  appeal  to  sustain  the  Judgment 
appealed  from,  if  the  amendment  substantially  changes  the  daim 
or  defense. 

(Deoided  ApHl  2, 1894.) 
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Appeal  bj  the  defendant  from  a  judgment  entered 
herein  in  favor  of  the  plaintiff  upon  the  report  of  the 
referee. 

The  facts  appear  in  the  opinion. 

Frank  E.  Smithj  for  defendant^  appellant 

« 
• 

Judgment;  even  under  Code  practice,  must  foUow  the 
allegations  of  the  pleadings.  Arnold  t;.  Angell,  62  N.  Y, 
608 ;  Southwick  v.  First  National  Bank  of  Memphis,  84 
Id.  420 ;  Romejn  v.  Sickels,  108  Id.  605. 

The  complainants  alleged  an  express  agreement  to  use 
the  powder,  and  sought  to  recover  for  its  breach.  No  such 
agreement  was  proved,  but  the  Referee  has  allowed  a 
recovery  on  an  implied  agreement  of  similar  import. 
This  was  error.  Ritter  v.  Oalitzenstein,  13  Daly  452 ; 
Horace  GraveSj  for  plaintiff  respondent 

If  there  is  more  in  the  complaint  than  the  cause  of 
action  finally  relied  on,  but  that  cause  of  action  is  stated 
clearly  enough  to  be  perceptible,  and  the  cause  of  action  so 
stated  is  proved,  the  complaint  will  not  be  dismissed  even  if 
the  general  aim  of  the  complaint  was  to  state  a  different 
cause  of  action  from  that  finally  relied  on.  Cdnaughty  v. 
Nichols,  42  N.  Y.  83 ;  Neftel  v.  Lightstone,  77  Id.  96 ; 
Graves  t?.  Waite,  59  Id.  156  ;  Tugman  t;.  National  Steam- 
boat Company,  76  Id.  207.  This  is  not  a  case  of  variance 
nor  could  the  defendant  have  been  misled. 

Prtor,  J. — The  effect  of  subsequent  examination  and 
reflection  is  to  confirm  the  impression  intimated  on  the 
argument,  that,  pleading  one  cause  of  action,  the  plaintiff 
was  allowed  to  recover  upon  another  and  different  cause 
of  action. 

In  his  brief  the  learned  counsel  for  the  respondent 
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says,  ^^  The  plaintiff  brought  suit  for  a  quantity  of  blasting 
powder  sold  to  the  defendant."  In  his  report  the  learned 
referee  says,  "  This  suit  is  brought  to  recover  the  contract 
price ''  of  the  powder,  and  his  conclusions  of  law  on  the 
facts  proceed  upon  the  same  hypothesis.  We  cannot  so 
construe  the  complaint.  It  alleges  an  agreement  by 
plaintiff  to  deposit  60,000  pounds  of  powder  in  store  at 
defendant's  place  of  business,  and  to  sell  it  to  defendant 
at  a  certain  named  price  ;  that  defendant  stipulated  to  use 
said  powder  ^^  to  the  exclusion  of  all  other  powder ;  that 
defendant  neglected  to  use  the  said  powder,  stored  as 
aforesaid,  but  has  used  the  powder  of  other  manufacturers, 
and  that  in  April,  1889,  defendant  refused  to  use  said 
powder ;  that  said  powder  so  stored  would  all  have  been  con- 
sumed before  January,  1885,  if  the  defendant  had  used  it  to 
the  exclusion  of  all  other ;  that  said  powder  had  deteriorated 
before  April,  1889,  through  the  breach  aforesaid  and  the 
negligence  of  the  defendant  in  allowing  it  to  freeze  and 
thaw  many  times,  and  had  become  worthless;  that  the  plain- 
tiff has  been  damaged  by  the  conduct  of  the  defendant  as 
aforesaid  in  the  sura  of  $4,200."  Here,  indisputably,  is  a 
claim  of  unliquidated  damages  for  breach  of  another  agree- 
ment than  to  buy  and  pay  for  the  powder.  But,  be  the 
claim  for  such  damages  upon  the  breach  of  an  executory 
contract  of  purchase,  it  is  still  a  different  cause  of  action 
from  that  for  which  the  recovery  was  had,  namely,  goods 
sold  and  delivered.  The  point  that  the  cause  of  action 
pleaded  was  not  proved,  the  defendant  raised  by  motion  to 
dismiss  the  complaint. 

In  Romeyn  t;.  Sickles  (108  N.  T.  650),  the  Court  of 
Appeals  ruled  that  a  pleading  cannot  be  amended  in  a 
material  respect,  except  at  a  time  which  will  give  the 
opposite  party  a  right  and  an  opportunity  to  meet  by  proof 
the  new  allegations  against  him;  saying:  ^^It  is  a  funda- 
mental rule  that  judgment  shall  be  secundum  allegata  et 
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probaiaj  and  anj  departure  from  the  rule  is  certain  to 
produce  surpriBe^  confusion  and  injustice/' 

In  Read  v,  McConnell  (133  N.  Y.  425),  the  judgment 
was  reversed  because  the  recovery  was  for  a  cause  of  action 
not  exhibited  bj  the  complaint;  and  adverting  to  the 
remedial  policy  of  the  reform  code,  the  Court  says :  ^'  The 
role  that  a  party  coming  into  Court  asserting  one  cause  of 
action  cannot  recover  on  another  and  different  one  is 
unchanged.  It  is  essential  to  the  orderly  administration  of 
justice,  and  the  protection  of  the  rights  of  litigants." 

In  Douglass  v.  Ferris  (138  N.  Y.  192),  it  was  held  that 
a  defendant  cannot  avail  himself  on  appeal  of  a  defense  not 
pleaded,  though  apparent  in  the  record ;  saying  :  ^^  It  is  not 
every  fact  that  appears  in  the  record  that  a  party  can  have 
the  benefit  of  in  this  Court,  but  only  such  facts  as  have  been 
pleaded  and  proven.  Secundum  allegata  etprobaia  is  the 
ride  that  governs  such  cases.'' 

Respondent  solicits  us,  by  virtue  of  section  723  of  the 
Code,  to  conform  his  complaint  to  the  proof;  but  the 
provision  expressly  qualifies  the  power  of  the  Court  by  the 
condition  that  the  ^'  amendment  does  not  change  sub* 
stantially  the  claim  or  defense."     Romeyn  v.  Sickles,  supra. 

Other  exceptions  of  probable  validity  appear  in  the 
record,  but  since,  for  the  error  indicated,  the  judgment  can- 
not stand,  they  require  no  discussion.  Judgment  reversed, 
and  new  trial  ordered;  costs  to  abide  the  event. 

BooKSTAVEB  and  Bisghoff,  JJ.,  concurred* 
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FOX^  Respondent,  t;.  BROOKS,  et  al,  Appelllants. 

CiTT  CouBT  OF  New  Yobk,  Qenebal  Term,  Mabch,  1894. 

^424. 

Apptaran^d-Hrigki  of  d^endani  not  $erved]  with  ncmmoii*— to  $erve 

notice  of. 

In  an  action  against  two  alleged  co-partneTS  to  recover  upon  a  Joint 
indebtedness  where  one  only  is  served,  the  other  has  the  right 
to  Tolnntarilj  appear  and  answer. 

Higgins  V.  Freeman  (2  Duer.  652);  Wellington  v.  Classen  (18  How, 
Pr.  10);  Wheelock  v.  Lee  (74  N.  F.  498);  Martine  v.  Lowenstein 
(68  N,  F.  412)  followed. 

In  tneh  a  case  where  a  notice  of  appearance  for  both  defendaots  was 
served  and  accepted  and  thereafter  the  answers  for  each  defend* 
ant  and  notice  of  trial  was  also  served,— ^eM,  that  it  was  error 
to  retnm  the  answer  of  the  defendant  not  served  with  summons, 
and  the  notice  of  trial  and  that  the  plaintiff  should  he  oompeiled 
to  receive  the  same. 

{Decided  March  9,  1894). 

Appeal  by  the  defendants  from  the  order  of  the 
Special  Term  denying  a  motion  that  the  plaintiff's  attorney 
be  compelled  to  receive  the  answer  of  the  defendant,  Aaron 
Brooks,  and  the  notice  of  trial  served  on  behalf  of  both 
defendants. 

The  facts  are  stated  in  the  opinion. 

Otto  Irving  WisCy  for  defendants,  appellants. 

A  voluntary  general  appearance  of  the  defendant  is 
equivalent  to  personal  service  of  the  summons  upon  him-~ 

Code  Civ.  Pro.  ^  424 Where  two  defendants 

as  partners  are  to  be  made  jointly  liable,  one  not  served 
may  appear  and  plead  infancy  (Wellington  v.  Classen,  18 
How.  Pr.  10) The  service  of  a  general  notice 
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appearance  dispenses  with  the  service  of  the  summons  for 
all  purposes  (Catlin  v.  Moss^  2  N.  F.  Civ.  Pro.  201). 

Henry  Zetmetj  for  plaintiff^  respondent 

McCartht,   J. — ^This  action    was  brought    against 

'^  Solomon  Brooks  and Brooks^  first. name  unknown^" 

to  recover  the  sum  of  $161.56;  with  interest,  for  goods  sold 
and  delivered.  The  summons  in  this  case  is  issued  against 
"  Solomon  Brooks  and Brooks,  first  name  being  un- 
known." The  summons  and  complaint  herein  were  served 
on  the  defendant  Solomon  Brooks  on  the  23d  of  January, 
1894.  On  the  next  day,  January  24th,  1894,  a  notice  of 
appearance  for  both  defendants  was  served  on  the  attorney 
for  the  plaintiff.  On  Friday,  January  26th,  the  answer  of 
Aaron  Brooks,  one  of  the  defendants,  together  with  the 
defendants'  notice  of  trial,  was  served  on  the  plaintiff's 
attorney,  as  is  shown  by  the  affidavit  of  service.  There- 
after, and  on  Monday,  January  29th,  the  answer  and 
notice  of  trial  were  both  returned  with  the  following 
indorsement : 

Otto  Irvinq  Wise,  Esq. — Sir :  The  within  is  hereby 
returned  on  the  ground  that  the  person  Aaron  Brooks, 
named  as  defendant,  has  not  been  served  in  this  action, 
and  no  personal  claim  is  made  against  him. 

*^  Henry  Zimker,  PFff^s  Atty. 
^^  Dated,  New  York,  Jan.  29th,  1894." 

On  the  same  day  an  order  to  show  cause  was  obtained, 
returnable  the  next  morning,  why  the  answer  and  notice 
of  trial  thus  returned  should  not  be  received  by  the 
plaintiff's  attorney.  The  motion  was  argued  and  denied, 
with  the  following  memorandum : 

^^  This  motion  must  be  denied.  No  personal  claim  is 
made  against  the  answering  defendant,  and  infancy  is  no 
defense  as  to  the  co-partnersliip  property." 
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The  only  question  here  is,  was  the  plaintiff  bound  to 
accept  the  answer  and  notice  of  trial  served  for  and  in 
behalf  of  the  defendant  Aaron  Brooks,  although  he  had  not 
been  served  with  the  summons  and  complaint?  The 
action  was  on  a  joint  liability,  and  the  notice  of  appearance 
was  served  and  accepted  for  both  defendants.  This,  then, 
was  a  voluntary  appearance  by  the  defendant  Aaron 
Brooks,  and  equivalent  to  a  personal  service  on  him  and 
waiver  by  the  same  of  any  irregularity.  See  Code  Civ. 
Pro.  ^  424. 

In  Higgins  v.  Freeman,  2  Duer^  652,  Bosworth,  J., 
says  :  ^^  I  think  the  plaintiff  is  wrong  in  the  position  that  a 
person  named  as  defendant,  and  against  whom  personally  a 
judgmcntj  is  prayed,  has  no  right  to  appear  and  answer 
until  he  has  been  served  with  a  summons.  The  Co^e 
declares  the  voluntary  appearance  of  a  defendant  equivalent 
to  personal  service  of  the  summons  on  him.  Code  Pro. 
^  139.  This  assumes  that  he  has  a  right  to  appear.  It 
subjects  him  to  the  same  liabilities  as  if  personally  served 
with  process,  and  it  would  be  a  strange  construction  of  this 
part  of  the  Code  that  shoidd  hold  he  did  not  thereupon 
acquire  all  the  rights  of  a  party  actually  served." 

Section  424  of  Code  of  Civil  Procedure^  is,  entirely,  the 
latter  part  of  section  139  of  Code  of  Procedure.  See,  also, 
opinion  of  Ingraham  J.,  in  Wellington  v.  Classen,  18 
How.  Pr.  10,  11;  Wheelock  v.  Lee,  74  N.  T.  498;  and 
Martine  v.  Lowenstein,  68  N.  Y.  456,  458. 

The  justice  at  special  term,  therefore,  erred  in  his 
conclusions,  and  the  order  appealed  from  should  be,  and 
the  same  hereby  is  reversed,  with  costs  to  the  appellant; 
and  the  motion  to  compel  the  plaintiff  to  accept  the  answer 
and  notice  of  trial  should  be  granted,  with  $10  cost  to  the 
appellant.  • 

Van  Wyck  and  Newberger,  JJ.,  concurred. 
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SEISER  BROS.  CO.  v.  POTTER  PRODUCE  CO. 

SUPBEHE  COUBT,  FiBST  DEPABTlfENT,  NeW  YoRK  COUNTT^ 

Special  Tebm,  March^  1894. 
%  636  et  8eq,y  1780. 

Foreign  corparatiaih-^hen  Court  without  jurisdietum  of  action  againtU 

An  attachment  iasned  in  an  amotion  brought  by  a  foreign  corporation 
against  the  property  of  another  foreign  corporation ;  a  Judj^ent 
entered  in  the  action  upon  its  appearance  and  offer  of  the  defendant 
and  an  execution  imued  thereon,  will  be  vacated  and  set  aside  upon 
motion  of  a  Junior  attaching  creditor  of  the  defendant  where  the 
aiBdayit  upon  which  the  attachment  was  granted  and  the  com* 
plaint  in  the  action  fails  to  show  that  the  contract  sued  on  was 
made  within  the  State  or  that  the  cause  of  action  arose  therein. 

In  such  a  case,  if  such  facts  do  not  appear,  the  Court  cannot  supply 
them  2 arbitrarily,  nor  can  it  draw  inference  reBi>ecting  the  place  at 
which  the  cause  of  action  arose  and  the  contract  was  made,  and, 
therefore,  the  Court  is  without  Jurisdiction,  and  cannot  obtain  it  by 
consent  of  the  parties. 

Robinson  v.  Ocean  Steam  Navigation  Co.  (16  N.  F.  Civ.  Pro.  255); 
Smith  V.  Uuion  Watch  Co.  (70  Hun.  348),  followed.  McCormack 
V.  Penn.  R.  R.  Co.  (49  X.  T.  303)  distinguished. 

{Decided  March  1,  1894). 

Motion  bj  one  Kuske^  a  junior  attaching  creditor  of 
the  defendant,  to  vacate  an  attachment  issued  in  this  action 
agunst  the  defendant's  property ;  also  to  set  aside  judgment 
entered  in  this  action  and  an  execution  issued  thereon,  on 
the  ground  that  the  Court  was  without  jurisdiction  of  the 
action. 

This  action  was  brought  by  the  plaintiff,  a  corporation 
organized  under  the  laws  of  the  State  of  New  Jersey,  against 
the  defendant,  a  corporation  organized  under  the  laws  of 
the  State  of  Minnesota,  to  recover  the  sum  of  $473.27  and 
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interest  for  merchandise  sold  and  delivered  to  defendant  by 
plainti£f. 

The  plainti£P  procured  an  attachment  against  the 
property  of  the  defendant,  and  issued  it  to  the  Sheriff  of 
the  City  and  County  of  New  York,  who  levied  upon  certain 
butter  which  had  been  consigne4  by  the  defendant  to  Droste 
&  Snyder  for  sale  on  commission,  and  which  was  subse- 
quently sold,  realizing  the  sum  of  $371.90  in  addition  to  the 
expenses  of  the  sale. 

The  defendant  appeared  in  the  action  and  made  an 
offer  of  judgment  which  was  accepted,  and  on  which 
judgment  was  entered  January  5,  1894.  An  execution 
thereon  against  the  property  of  the  defendant  was 
thereafter  on  the  same  day  issued  to  the  Sheriff  of  the  City 
and  County  of  New  York. 

Thereafter  the  moving  creditor,  Koske,  upon  a  com- 
plaint and  affidavit  showing  the  facts  required  by  Statute 
procured  an  attachment  against  the  property  of  the  defen- 
dant in  an  action  brought  by  him  against  said  defendant 
in  the  City  Court  of  New  York.  This  attachment  was 
issued  to  the  Sheriff  of  the  City  and  County  of  New  York, 
January  5,  1894,  who  levied  upon  the  same  property,  and 
a  judgment  was  entered  in  that  action  upon  the  appearance 
of  the  defendant  on  January  27,  1894.  Thereafter  this 
motion  was  made. 

John  Brooks  Leavitt  {Leavittj  Wood  4k  Keithy  Attorneys)^ 
for  junior  attaching  creditor  and  motion. 

Elon  S.  HobbSy  for  plaintiff^  opposed. 

Pattibson  J. — ^This  motion  is  made  by  a  junior 
attaching  creditor  to  vacate  an  attachment  granted  to  the 
plaintiff  in  this   action,  and  also  to  vacate   a  judgment 
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entered  in  favor  of  the  plaintiff  herein  against  the  defend- 
ant, and  an  execution  issued  on  such  judgment. 

The  question  discussed  relates  to  the  jurisdiction  of 
this  Court  over  foreign  corporations.  The  papers  show 
that  this  plaintiff  and  the  defendant  are  both  corporations 
of  that  character. 

In  the  month  of  November,  1893,  and  in  this  action, 
an  attachment  was  granted  upon  an  affidavit  which  clearly 
was  insufficient  to  confer  jurisdiction  under  the  rulings  in 
Smith  V.  The  Union  Milk  Co.  (70  Hun.  348),  inasmuch 
as  it  failed  to  set  forth  that  the  contract  sued  on  was  made 
within  the  State,  or  that  a  cause  of  action  arose  therein. 

On  the  2d  day  of  January,  1894,  the  defendant  in 
this  cause  appeared,  by  an  attorney,  and  offered  to  allow 
judgment  for  a  certain  sum  to  be  entered  against  it.  That 
offer  was  accepted,  and  judgment  in  accordance  therewith 
was  entered  and  execution  was  issued. 

On  the  5th  day  of  January,  1894,  the  party  now 
moving,  being  a  resident  of  the  State,  brought  an  action  in 
the  City  Court  and  obtained  a  warrant  of  attachment 
against  the  defendant,  and  he  now  seeks  to  advance  his 
lien  by  having  both  the  intermediate  and  final  process  of 
this  Court  declared  to  be  invalid  as  having  been  issued 
without  jurisdiction  to  do  so. 

That  the  granting  of  the  plaintiff's  warrant  of  attach- 
ment was  unauthorized  is  quite  clear,  but  the  question 
remains  as  to  the  judgment  and  execution.  That  judg- 
ment was  entered  after  and  upon  a  general  appearance  of 
the  defendant  by  attorney. 

Prior  to  the  enactment  of  the  Code  of  Civil  Procedure 
that  submission  to  the  jurisdiction  of  the  Court  would  have 
sufficed  to  maintain  the  judgment.  That  was  held  in  the 
well  known  case  of  McCormack  i;.  Pennsylvania  R.R.  (49 
jY;r.303). 

By  the  sections  of  the  former  Code  of  Procedure  relating 
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to  the  subject  of  the  jurisdiction  of  the  Courts  of  this  State 
oyer  foreign  corporations  at  the  suit  of  non-residents^  no 
limitation  was  placed  up  in  the  general  common  law  power 
to  entertain  such  actions  when  service  of  process  was 
personally  made  upon  their  officers  within  the  State^  and 
general  appearance  by  attorney  was  equivalent  to  such 
service.  But  by  section  1780  of  the  Code  of  Civil  Pro- 
cedure a  different  rule  of  jurisdiction  was  adopted  and  a 
distinct  limitation  has  been  placed  upon  it. 

The  right  of  the  non-resident  or  of  the  foreign  corpora- 
tion to  maintain  such  an  action  as  this  in  the  Courts  of  this 
State  is  confined  to  the  cases  specified  in  the  section 
referred  to^  and  the  decision  in  Robinson  t;.  Ocean  Steam 
Nav.  Co.  (16  N.  Y.  Civ.  Pro.  255)  directly  covers  this 
question,  and  holds  that  an  action  by  a  non-resident,  etc.^ 
cannot  be  maintained  against  a  foreign  corporation  on  a 
cause  of  action  which  arose  out  of  the  State,  and  that  the 
jurisdiction  of  the  Courts  is  defined  and  limited,  and 
absolutely  confined  to  the  cases  specified. 

This  necessarily  excludes  the  idea  that  appearance 
and  consent  can  confer  jurisdiction  in  any  other  case  or  on 
any  other  cause  of  action,  and,  indeed,  in  the  Robinson 
case  the  report  shows  that  the  defendant  had  joined  issue 
by  answering,  and  even  went  so  far  as  to  notice  the  case 
for  trial.  The  Court  proceeded  to  say :  "  It  is  not  suffi- 
cient that  a  non-resident  plaintiff  should  by  any  service  of 
process  or  in  any  other  way  obtain  jurisdiction  of  a  foreign 
corporation;  but  before  the  action  can  be  maintained .  there 
must  also  "be  jurisdiction  of  the  subject  matter  of  the 
action.  Jurisdiction  of  the  action  cannot  be  conferred 
upon  the  Court  by  any  consent  or  stipulation  of  the 
parties.'' 

We  are  not  at  liberty  to  draw  any  inferences  respecting 
the  place  at  which  the  cause  of  action  arose  or  the  contract 
was  made.     The  complaint  is  silent  as  to  that.     The  nee- 
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cessarj  avertments  to  give  jurisdiction  are  wanting  to  the 
complaint  as  well  as  in  the  affidavit  on  which  the  attachment 
was  granted;  and  the  Court  cannot  supply  them  arbitrarily 
Such  avertments  are  part  of  the  subject  matter  of  the 
action,  and  without  them  no  cause  of  action  is  shown,  and 
the  failure  to  plead  them  is  fatal. 

The  ordinary  presumption  concerning  Courts  of  gen- 
eral jurisdiction  do  not  apply  in  this  case  under  the  terms 
of  section  1780  as  they  are  explained  and  interpreted  in 
the  Robinson  case  above  cited. 

The  motion  must  be  granted  with  $10  costs. 


WEISS  et  dlj  Respondents,  v.  MORRELL  et  ol, 

Appelants. 

N.  Y.  Court  of  Common  Pleas,  General  Term,  March 

1894. 

%  789  et  seq.y  977. 

NoHce  of  trial-effect  of  defect  in—$kort  cauee  calendar,  * 

Where  on  December  23,  1893,  a  notice  of  trial  was  served  **  for  the 
second  day  of  Jannary,  1863/'— Held,  that  as  the  latter  date  was 
obvioiisly  a  clerical  error  the  defect  might  be  waived  by  the  party 
receiving  the  notice,  and  tbat  it  was  waived  by  his  retaining  it, 
and  it  became  a  sufficient  notice  for  the  coming  January ;  that  if 
the  defendants  Intended  to  object  to  the  irregularity  they  should 
have  returned  the  paper  with  the  notification  of  their  reasons. 

The  provisions  of  the  code  of  civil  procedure  relating  to  preferences 
of  causes  upon  the  calendar  of  the  courts  are  not  exclusive,  and 
do  not  limit  the  power  of  the  court  over  their  calendars  not 
prohibiting  the  establishing  of  a  calendar  for  short  causes. 

Where  appeals  to  the  court  of  common  pleas  involve  mere  questions 
of  procedure  in  the  city  court  of  New  York,  and  do  not  effect 
substantial  right  or  the  merits,  the  appellate  conrt  willjnot 
interfere. 

{Decided  March  8,  1884.) 
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Appeal  by  the  defendants  from  an  order  of  the 
general  term  of  the  City  Court  of  New  York;  affirming 
three  orders  of  its  special  term,  to  unt.:  one  placing  this 
cause  upon  the  short  cause  calendar ;  another  denying  a 
resettlement  thereof;  and  the  third  denying  a  motion  to 
strike  the  cause  from  both  the  short  cause  and  general 
calendar  of  said  court 

The  facts  appear  in  the  opinion. 

Charles  E.  Sauthery  for  defendant,  appellant 

Alfred  B.  Jaworotoer^  and  Louis  Lowenstein^  for 
plaintiff,  respondent. 

Dalt,  C.  J.  A  notice  of  trial  was  served  by  plaintiffs* 
attorney  upon  the  defendants'  attorney  on  the  23d  of  De- 
cember, 1893,  for  the  2d  day  of  January,  1893.  The  latter 
date  was  obviously  a  clerical  error,  and  the  defect  might  be 
waived  by  the  party  receiving  the  notice,  and  in  this 
case  it  was  waived,  because  the  notice  was  retained.  If 
defendants  intended  to  object  to  the  irregularity^  they  should 
have  returned  the  paper, -with  a  notification  of  their  reasons 
and  then  a  proper  notice  of  trial  could  have  been  served. 
By  retaining  the  paper  they  must  be  deemed  to  have 
regarded  it  as  a  sufficient  notice,  and  in  that  case  it  was  a 
notice  for  the  coming  January,  as  it  would  not  have  been  a 
sufficient  notice  for  a  past  date.*     The  case  was  therefore 

*  In  Silliman  v.  Clark  (2  How.  Pr.  160),  a  notice  of  trial  for  the 
fonrthday  of  April,  which  was  retained  without  objection,  was  held 
sufficient  notice  for  the  fourth  Monday  of  April. 

In  Wolfe  V.  Horton  (3  Cai.  86),  a  notice  trial  wbicli  stat-ed  the  day 
of  the  month  for  which  the  trial  was  intended  to  be  noticed  correctly, 
bat  misstated  the  day  of  the  week  was  held  sufficient. 

In  Bander  v.  Covill  (4  Cow.  CO),  a  notice  of  trial  for  the  third 
Monday,  was  held  sufficient  for  a  circuit  commenciog  on  the  third 
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properlj  on  the  general  calendar^  and  might  be  placed  upon 
the  special  calendar  for  short  causes. 

The  appeal  is  mainly  argued  on  the  question  as  to 
whether  the  courts  of  this  State  have  power  to  appoint  a 
short-cause  calendar,  and  place  causes  thereon  for  trial  out 
of  their  order  upon  the  general  calendar.  It  is  claimed 
that  this  is  giving  a  preference  to  certain  causes  not 
enumerated  in  the  statute  of  preferences.  Code  Civ.  Pro, 
V.  8,  tit.  6,  art.  2,  %%  789-795. 

The  provisions  of  the  Code  are  not  exclusive;  and  do 
not  limit  the  power  of  the  Courts  over  their  calendars,  nor 
consequently  prohibit  the  establishing  a  calendar  for  short 
causes,  according  to  the  practice  of  all  the  Courts  long 
before  the  adoption  of  the  present  Code.  The  general 
rules  of  practice  under  which  such  summary  trials  are'  had 
are  not  inconsistent  with  any  provision  of  the  Code;  for, 
since  the  statute  recoguizcs  the  propriety  of  granting 
certain  preferences,  the  granting  of  a  preference  in  any 
other  special  case  is  entirely  consistent  with  the  statutory 
provision. 

The  short-cause  rule  is  also  attacked  upon  the  ground 
that  the  right  to  move  under  it  is  confined  to  the  plaintiff, 
to  the  exclusion  of  a  defendant  who  has  pleaded  a  coimter* 

Tuesday,  where  it  appeared  that  the  party  apon  whom  it  was  ser^'ed 
was  not  misled. 

In  N.  T.  Central  Int.  Co.  v,  Kelsey  (13  How.  Pr.  535),  a  notice  of 
trial  for  the  third  Tuesday  was  held  saffloient  where  the  oircoit  was 
to  begin  on  the  third  Monday. 

In  Jackson  «.  Brownson  (4  Cow.  51),  a  notice  of  trial  for  the  next 
term  to  be  held  at  a  specified  place  was  held  good  although  it  specified 
the  wrong  day. 

In  Quick  v.  Merrill  (3  Cai.  133),  an  error  in  spelling  the  name  of 
one  of  the  parties  Jeunis,  where  it  should  have  been  Tennis  was  held 
immaterial. 

A  defect  in  a  notice  of  trial  which  does  not  mislead  is  waiyed  if 
the  notice  is  not  promptly  retumed.-<N.  Y.  Central  Ins.  Co.  o.  Kelsey, 
13  JSoto.  iV.  585;  SiUiman  r.  Clark,  2  Id.  160.) 
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claim,  and  who  is  entitled  to  all  the  remedies  of  a 
plaintiff.  As  the  defendants  here  do  not  set  up  a  counter- 
claim,  it  is  not  neccessary  to  discuss  this  point.  It  by  no 
means  follows,  however,  that  under  the  rules  of  the  city 
Court,  or  of  the  other  Courts,  a  defendant  with  a  counter- 
claim would  not  be  .allowed  to  move  for  the  short-cause 
calendar.  No  injury  was  done  to  the  defendants  by  the  entry 
of  the  order  setting  the  cause  down  for  the  4th  instead  of  the 
2d  of  January,  which  latter  date  was  that  specified  in  the 
notice.  The  decision  upon  the  motion  not  having  been 
rendered  in  time  for  a  trial  upon  the  latter  date  (owing  to 
the  rule  which  requires  that  the  order  be  filed  with  the  clerk 
at  least  two  days  before  the  day  on  which  a  case  shall  be 
entered  on  the  special  ^^alendar),  it  was  proper  to  fix  a 
later  date.  As  defendants  had  notice  of  such  date,  they 
were  not  injured,  and  their  motion  to  resettle  the  order, 
and  to  strike  the  cause  from  the  special  calendar,  was 
properly  denied. 

These  appeals  involve  a  mere  question  of  procedure 
in  the  City  Court,  and  do  not  affect  any  substantial  right  or 
the  merits.  In  such  case  this  Court  will  hot  interfere. 
Waters  t;.  Curtis,  13  DaZy,  179;  Whitney  v.  Townsend, 
67  N.  T.  40. 

Orders  appealed  from  affirmed,  with  costs  and 
disbursements. 


BiflCHOFF  and  Pebbt,  JJ.,  concurred. 
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ADAMS  V.  STEVENS  and  Another. 

N.  T.  CouBT  or  CoxMON  Pleas,  Special  Terk ,  Mabch, 

1894. 

^  484. 

PltfMiiii^— ^oiiMiar  of  ooaet  of  ao<io»— damnrrar. 

Where  a  oomplaint  in  an  action  against  two  defendants  states  a 
cause  of  action  against  each  seyerally,  bat  does  not  state  one 
against  them  Jointly,  the  defendants  may  jointly  demnr  on  the 
ground  of  the  misjoinder  of  canses  of  action. 

A  complaint  may  be  demurred  to  on  the  groand  that  canses  of  action 
are  improperly  united  therein,  although  the  several  causes  of 
action  are  undistinguishably  blended  in  a  single  count. 

A  complaint  setting  forth  the  employment  of  the  plaintiff,  attorney,  by 
one  of  the  defendants,  to  conduct  a  litigation;  the  transfer  of  the 
subject  matter  of  the  action  to  the  other  defendant,  his  ratification 
of  the  retainer  and  the  prosecution  of  the  litigation  for  hlm^ 
states  a  separate  cause  of  action  against  each  defendant  and  not  a 
joint  cause  of  action  and  is  properly  demurred  to  for  improjierly 
uniting  two^)ause8  of  action.  The  defect  is  not  cured  by  a  for- 
mal allegation  of  a  joint  and  several  indebtedn<»*' 

(Docided  FOpruary,  1884.) 

Demurrer  bj  defendant  to  complaiqt  in  &&  action  to 
recover  for  attorney's  services  on  the  ground  that  two 
causes  of  action  are  improperly  united  therein.  The 
opinion  states  the  facts. 

Noel  Oaley  for  defendants  and  demurrer. 

Melville  H.  Regensburger^  for  plaintiff,  opposed. 

Pryor,  J. — ^In  an  action  by  an  attorney  for  profes- 
sional services,  the  defendants  jointly  demur  to  the 
complaint  for  misjoinder  of  causes  of  action,' in  that  the 
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two  alleged  causes  of  action  do  not  affect  both  defend- 
ants. 

If  the  complaint  in  an  action  against  two  defendants 
states  facts  showing  a  cause  of  action  against  each  sep- 
arately, but  not  a  cause  of  action  against  both  jointly,  the 
defendants  may  demur  jointly  on  the  ground  of  the 
misjoinder  of  causes  of  action  (Hess  v.  Buffalo  &  Niagara 
R.  R.  Co.,  29  Barb.  391). 

And  the  demurrer  is  not  obviated  by  the  fact  that  the 
several  causes  of  action  are  undistinguishably  blended  in  a 
single  count  or  complaint  (Goldberg  v.  Utley,  60  N.  Y. 
427 ;  Wills  v.  Suydam,  64  Id.  873 ;  Harris  t;.  Eldridge,  5 
Abb.  K  a  278 ;  Zom  t;.  Zom,  Hun^  67). ' 

By  section  484  of  the  Code  of  Civil  Procedure,  the 
plaintiff  may  unite  in  the  complaint  two  or  more  causes  of 
action '  on  contract,  ^^  where  they  effect  all  the  parties  to 
the  action"  (Nichols  v.  Drew,  94  N.  7.,  22,  26*). 

The  question  for  decisions  is,  whether  two  causes  be 
apparent  upon  the  complaint ;  and  if  so,  whether  they  affect 
both  defendants  t 

That  two  causes  of  action  are  stated  in  complaint  is 
manifest  beyond  doubt.  One  cause  of  action  is  against  the 
defendant  Stevens;  and  it  arises  on  her  retainer  of  the 
plaintiff  in  March  or  April.  The  other  cause  of  action  is 
against  the  defendant  Rankin ;  and  it  arises  on  his  subse- 
quent and  independent  retainer  of  the  plaintiff.  True,  Ran- 
kin's retainer  of  the  plaintiff  was  if  you  please,  by  ratifica- 
tion of  Stevens'  previous  retainer  of  the  plaintiff;  but  all 
the  same  it  is  Rankin's  contract  that  constitutes  the  basis  of 
his  obligation.  True,  too,  that  the  services  which  plaintiff 
was  to  render  ^n  Rankin's  retainer  were  in  respect,  if  you 

*  In  that  case  cited,  it  was  held  that  where  the  complaint  set  forth 
caoaes  of  action  on  contract  which  did  not  effect  all  the  parties  or  were 
not  consistent  with  each  other,  it  was  defective  and  properly  demurred 
to  as  improperly  uniting  causes  of  action. 
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please,  of  the  same  Bubject-matter  of  litigatioD  for  which 
Stevens  retained  Rankin ;  but  then,  this  subject-matter  had 
been  assigned  by  Stevens  to  Rankin;  and  so,  after  all, 
plaintiff's  services  were  for  the  benefit  of  Rankin  and  in 
pursuance  of  his  retainer.  But^  in  truth,  the  services 
rendered  by  plaintiff  to  Stevens  were  in  and  about  the 
recovery  of  certain  securities,  stocks  and  other  property; 
and  the  services  rendered  to  Rankin  were  in  and  about 
the  recovery  of  different  stocks,  securites  and  property, 
which  became  his  by  assignment  from  Stevens. 

It  is  open  to  plausible  conjecture  that  Mrs.  Stevens 
simply  substitued  Rankin  in  the  litigation  as  her  agent  during 
her  sojourn  in  Europe ;  but  the  complaint  asserts  a  right  of 
action  against  Rankin,  and  I  am  only  to  decide  whether,  on 
the  face  of  the  pleading,  such  cause  of  action  affects  the 
defendant,  Stevens  (Higgins  v.  Critchton,  11  Daly,  114). 

I  cannot  perceive  how,  by  possibility,  Stevens  is 
concerned  in  a  claim  by  plaintiff  against  Rankin  for 
services  rendered  on  his  retainer  and  for  his  benefit. 

Still  clearer  is  it  that  Rankin  has  no  conceivable 
concern  in  plaintiff's  claim  against  Stevens  for  services 
rendered  to  her  upon  her  retainer  and  before  Rankin 
succeeded  to  any  interest  in  the  subject-matter  of  those 
services. 

The  case  is  not  of  a  joint  or  mutual  interest  between 
Stevens  and  Rankin  in  the  subject-matter  and  the  ser- 
vices, but  of  succesive  and  separate  interests  in  the  subject- 
matter  and  the  services.  A  joint  liability  is  the  effect  of  a 
joint  obligation  (Rider  v.  Roach,  97  N.  Z  378,  382). 

The  conclusion  upon  the  reason  of  the  case  is  sustained 
by  authority  (Tibbits  v.  Percy,  24  Barb.  39,. 42  ;  Brewster 
V  Silence,  8  N.  7.  207,  215  ;  Hess  v.  Buffalo  &  Niagara 
R.  R.  Co.  29  Barb.391y  394 ;  Kelly  v.  Neuman,  62 How.  Pr. 
156 ;  Taylor  v.  Manhattan,  53  ffww,  305  ;  Pracht  v.  Ritter 
48    N.  T.  Super.  509 ;  Barton  v.  Spies,  5  ffwn,  60 ;  De 
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Camont  v.  Morgan,  21  Weekly  Dig,  357;  Gray  v.  Roths- 
child, 112  JV:  r.  668  ;  Church  v.  Stanton,  9  K  Y.  St.  Rep. 
121 ;  Bort  v.  Yaw,  46  /owa,  323;  Johnson  v.  Kirby,  65 
CaL  482  ;  Doan  v.  Holly,  25  Mo.  357). 

I  observe  nothing  inconsistent  in  plaintiff's  citations. 

Of  course,  the  infirmity  in  the  pleading  is  not  repaired 
by  the  formal  allegation  of  a  joint  and  several  indebtedness 
{AbhoWs  Trial  Brief  on  the  Pleadingsy  238.) 

Demurrer  sustained,  with  direction  to  divide  the 
action. 


RICH  t;.  THE   SARGENT   GRANITE   CO. 

Supreme  Court,  First  Department,  New  York  Countt, 

Special  Term,  March,  1894. 


§  1788. 


inaiionvj 


Receiver  of  ooporation^power  of  temporary — examination  of  person  haffing 

property, 

A  temporary  receiver  of  a  corporation  has  power  to  maintain  any 
action  or  special  proceeding  for  the  purpose  of  collecting,  receiving 
or  preserving  the  property  of  the  corporation. 

A*'proceecliDg  by  a  temporary  receiver  of  a  corporation  to  examine  a 
person  who  is  alleged  has  in  bis  possession  property  that  should  be 
taken  possession  of  by  the  receiver  is  a  special  proceeding  for  the 
purpose  of  collecting,  receiving  and  preserving  the  property  of 
the  corpora tioD,  and  one  which  the  receirer  is  entitled  to  maintain. 

Instauce  of  a  case  where  such  an  examination  was  directed. 

{Decided  March  1, 1894.) 

Application  by  Peter  B.  Olney,  receiver  of  the  defend- 
ant corporation,  for  a  warrant  upon  which  Matthew  P.  Baird, 
George  L.  Harrrington,  William  K.  Keyes,  William  J. 
Clarke  and  William  D.  Baird  shall  be  taken  and  brought 
before  a  Justice   of  this  Court  for  the  purpose  of  being 
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examined  concerning  any  property  of  the  defendant  which 
it  may  be  claimed^  that  they^  or  either  of  them  have. 

This  action  was  brought  by  a  judgment  creditor  of 
The  Sargent  Granite  Company  after  issuance  and  return 
unsatisfied  of  an  execution  against  its  property  to  obtain  a 
sequestration  of  the  defendant's  property.  The  defendant 
appeared  and  served  an  answer,  and  upon  motion  of  the 
plaintiff  an  order  was  made  May  23d;  1893,  appointing 
Peter  B.  Ohiey  receiver  during  the  pendency  of  this  action 
of  the  property  of  the  defendant.  The  receiver  qualified 
October  2,  1893,  and  thereafter  made  this  motion. 

Samtiel  A.  NoyeSj  for  receiver  and  motion. 

Joseph  Fettretchy  {FeUretchj  SUkman  &  Seybelj  Attorn 
ney8)j  for  Matthew  P.  Baird  and  others,  opposed. 

Inoraham,  J. — ^I  think  under  section  1788  of  the  Code 
a  temporary  receiver  has  power  to  maintain  any  action  or 
special  proceeding  for  the  purpose  of  collecting,  receiving 
or  preserving  the  property  of  the  coporation,  and  that  a 
proceeding  to  examine  any  person  who  is  alleged  to  have 
in  his  possession  property  that  should  be  taken  possession 
of  by  the  receiver  is  a  special  proceeding  for  the  purpose 
of  collecting,  receiving  and  preserving  the  property  of  the 
corporation. 

The  provisions  of  the  Revised  Statutes,  under  which 
this  application  is  made,  appear  to  be  still  in  force,*  and  if 


*  In  that  portion  of  the  Revised  Statues  which  related  to  pro- 
ceedings against  corporations  in  eqnity  for  the  sequestration  of  their 
property  or  their  dissolution  hecause  of  insolvency  it  was  provided : 

'*The  Court  shall  proceed  thereon  as  in  other  cases,  and  when 
necessary,  shall  cause  an  account  to  he  taken  of  the  property  and 
dehts  due  to  and  from  such  corporation,  and  shall  appoint  one  or  more 
receivers,  who  shall  possess  all  the  powers  conferred,  and  he  subject 
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the  receiver  brings  himself  within  the  provisions  of  the 
statute  it  would  seem  that  he  would  be  entitled  to  the  relief 
asked;  and  I  think  the  affidavits  are  sufficient  to  entitle  him 
to  such  relief. 

* 

It  appears  that  Matthew  Baird  was  the  principal  stock- 
holder^  a  trustee  and  the  treasurer  of  the  corporation^  and 
that  on  the  16th  of  April^  1892,  he  resigned  as  trustee  and 
treasurer^  and  transferred  all  his  stock  to  one  Harrington^ 
who  was  thereupon  elected  a  trustee  of  the  company  and 

to  all  the  obligations  imposed  on  receiTerSi  by  article  third  of  this 
TiUe."    (2  JK.  5.  p.  465,  §  46). 

This  section  was  repealed  by  Laws  of  1880  chap.  255.  The  provis- 
ion contained  therein  relative  to  the  appointment  of  a  receiver  and 
his  powers  were  not  re-enacted  (See*Throop's  note  to  Code  Civ.  Pro. 
§  1792)  bnt  provision  for  the  appointment  of  temporary  and  per- 
manent receivers  of  corporations  was  made  in  Sections  1788,  1789, 
1810  and  2429  of  the  Code  of  Civil  Procedure. 

The  provisions  of  *' article  third  of  this  title'*  referred  in  the 
section  of  the  Revised  Statutes  above  quoted  are  contained  in  2  B,  S, 
p.  469  §§  66-89.    These  sections  are  still  in  force. 

Chapter  245  of  the  Laws  of  1880  provides  that  all  the  third  part  of 
the  Revised  Statutes  are  Repealed  except'^  of  chapter  eight  .  .  .  . 
The  following  portions  of  title  fourth,  namely,  ....  Sections  66 
to  89,  both  inclusive,  which  are  hereby  made  applicable  to  a 
permanent  receiver  appointed  as  prescribed  in  section  1788  of  the 
Code  of  Civil  Procedure  "  which  section  relates  to  temporary  and 
permanent  receivers  in  an  action  to  sequester  the  property  of  a 
corporation  or  for  its  dissolution. 

Section  72  of  said  statute  is  as  follows. 

'*  After  the  first  publication  of  the  notice  of  the  appointment  of 
receivers,  every  person  having  possession  of  any  property  belonging 
to  such  corporation,  and  every  person  indebted  to  such  corporation, 
shall  account  and  answer  for  the  amount  of  such  debt  and  for  the 
value  of  such  property  to  the  said  receivers:  and  all  the  provisions  of 
law,  in  respect  to  trustees  of  insolvent  debtors,  the  collection  and 
preservation  of  the  property  of  such  debtors,  the  concealment  and 
discovery  thereof^  and  the  means  of  enforcing  such  discovery,  shall  be 
applicable  to  the  receivers  so  appointed,  and  to  the  property  of  such 
corporation ''  (2  i?.  i$.  p.  469  $  72). 

The  provisions  relating  to  trustees  of  insolvent  debtors  are  also 
unrepealed  and  so  far  as  material  are  as  follows  :— 

"^12.  Whenever  the  trustees  shall  show  by  their  own  oath  or 
other  competent  proof,  to  the  satisfaction  of  any  ofiBcer  named  in  the 
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its  president^  and  that  subsequently  Matthew  Baird  became, 
bj  virtue  of  a  bill  of '  sale  in  the  nature  of  an  equitable 
mortgage,  the  owner  of  most  of  the  property  of  the  company. 
Said  Baird  claims  title  to  such  property  under  various  bills 
of  sale  and  leases,  and  under  a  sale  made  by  the  Sheriff  of 
Waldo  County,  in  the  State  of  Maine,  upon  an  execution 
entered  on  a  judgment  in  favor  of  said  Baird  against  the 
corporation  for  the  sum  of  $146,000. 

These  facts  of  themselves,  I  think,  give  the  receiver 
the  right  to  examine  into  the  transactions  between  Baird 
and  the  company,  and  bring  the  case  within  the  provision 
of  the  statute  referred  to. 

The  motion  will  therefore  be  granted;  order  or 
warrant  to  be  settled  on  notice. 

first  sectiou  of  the  seventh  article  of  this  title,  or  of  any  Judge  of  a 
county  court,  that  there  is  good  reason  to  helieve  that  the  debtor,  his 
wife,  or  any  other  person  has  coDcealed  or  embezzled  any  part  of  the 
estate  of  such  debtor  vested  in  the  said  trustees;  or  that  that  any 
person  can  testify  conceniing  the  concealment  or  embezzlement  thereof; 
or  that  auy  person  who  shal]  not  have  rendered  an  account  as  above 
required,  is  indebted  to  such  debtor,  or  has  property  in  his  custody  or 
possession,  belonging  to  such  debtor;  such  officer  or  judge  shall  tssne 
a  warrant,  commanding  any  sheriff  or  constable,  to  cause  such  debtor, 
his  wife,  or  other  person,  to  be  brought  before  him,  at  such  time  and 
place  as  he  shaU  appoint,  for  the  purpose  of  being  examined." 

"  ^  13.  The  officer  issuing  such  warrant,  shall  examine  every  person 
so  brought  before  him,  on  oath,  in  the  presence  of  the  trustees  or  any 
of  them,  touching  all  matters  relative  to  the  debtor,  his  dealings  and 
estate,  and  touching  the  detention  or  concealment  of  any  part  of  his 
property,  and  touching  the  indebtedness  of  any  person  to  such  debtor; 
and  shall  reduce  the  examination^  to  writing ;  which  the  person  so 
examined  is  hereby  required  to  sign,  and  which  shall  be  attested  by 
the  officer.'' 

*'  §  17.  The  person  so  examined,  and  answering  to  the  satisfaction 
of  the  officer,  shall  not  be  liable  to  any  penalty  imposed  in  this  Article 
for  concealing  and  not  delivering  any  property,  or  paying  any  debt; 
but  his  answers  on  such  examination,  may  be  given  in  evidence  in  the 
same  manner,  and  with  the  like  effect,  as  if  they  had  been  made  in 
answer  to  a  bill  in  equity  filed  by  such  trustee."  (2  B,  S.  pp.  43,  44, 
§J  12.13,17). 

Sections  14  to  16  both  incluRive  relate  to  the  mode  of  punishing 
one  Fpfusinir  to  be  sworn  or  answer. 
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N.  Y.  Court  op  Common  Pleas,  Special  Term,  March 

1894. 

%%  544,  2934,  2944,  3347. 

Ditirict  Court  in  ths  City  of  New    York  -  amendment  of  pleading — 

tupplemenial  answer  not  allowed* 

On  the  remoTal  of  a  cause  from  a  District  Conrt  in  the  City  of  New 
York  to  the  Conrt  of  Common  Pleas,  it  continues  in  effect  to  be  an 
action  in  a  District  Court,  subject  to  the  incidence  of  such  an 
action,  including  the  right  of  the  amendmeni  of  the  pleadings. 

As  a  condition  of  allowing  the  amendment  of  a  pleading  in  an  action 
in  a  District  Court  in  the  City  of  New  York,  the  Conrt  may,  in  its 
discretion,  require  the  paypient  of  costs  to  the  adverse  party. 

Snpplemental  pleadings  are  not  authorized  in  an  action  in  a  District 
Court  in  the  City  of  New  York,  nor  can  they  be  permitted  in  an 
action  removed  from  such  a  Court  to  the  Court  of  Common  Pleas, 
but  the  result  which  could  be  obtained  thereby  may  be  substan- 
tially accomplished  by  an  amendment  of  the  original  pleading. 

Bnssell  v.  Ruchman,  (3  E.  D.  Smith  419)  followed. 

Upon  a  motion  for  leave  to  serve  a  snpplemental  answer  the  Court, 
may,  under  the  prayer,  for  other  and  further  relief  in  the  notice 
of  motion,  permit  an  amendment  of  a  pleading,  while  denying 
leave  to  serve  a  snpplemental  pleading. 

(D^Med  March,  1894). 

Motion  by  the  defendant  for  leave  to  serve  a  supple- 
mental answer,  setting  up  in  addition  to  the  defenses 
already  interposed  herein,  a  judgment  recovered  in  the 
City  Court  of  New  York,  as  a  bar  to  this  action. 

The  facts  appear  in  the  opinion. 

Otto  HountZy  for  defendant  and  motion, 
Hamilton  R,  Squires^  for  plaintiff  and  opposed. 

GiEQERiCH,  J. — This  action  was  removed  from  a 
District  Court  to  this  Court.     The  defendant  now  seeks, 
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by  a  Bupplemental  answer,  to  set  up  an  additional  defense. 
The  counsel  for  the  plaintiff  contends,  substantially  that  the 
District  Court  had  no  power,  before  the  removal  of  the 
action,  to  allow  a  supplemental  answer,  and  that,  conse- 
quently, this  Court  has  no  power  to  grant  the  same. 

On  the  removal  of  a  cause  from  a  District  Court  to 
this  Court,  it  continues  to  be,  in  effect,  an  action  in  a 
District  Court,  subject  to  the  incidents  of  such  an  action, 
including  the  right  of  amendment  of  the  pleadings '(Latte- 
man  v.  Ferre,  11  Civ.  Pro.  R,  217:  Walker  v.  Scott,  3 
Misc.  R.  329,  233  K  Y.  Suppl  334;  23  Civ.  Pro,  90):  and 
as  a  condition  of  allowing  an  amendment,  the  Court  may, 
in  its  discretion,  require  the  payment  of  costs  to  the 
adverse  party  {Code  of  Civ,  Pro.  %  2944,  which  is  made 
applicable  to  District  Courts  by  section  1347  of  the  Con- 
solidation Act.  Laws  of  1882,  chap.  410). 

The  power  of  District  Courts  to  allow  a  supplemental 
answer  to  be  filed  was  questioned  by  this  Court  in  Russcl  t7. 
Ruckman  (3  E.  D.  Smithy  419,  426) ;  and  I  have  not  been 
referred  to  nor  have  I  been  able,  after  diligent  research,  to 
find  any  authority  which  confers  such  power  upon  them. 

Sections  2934  to  2944  (both  inclusive,  of  the  Code  of 
Civil  Procedure,  which  relate  to  pleadings  in  District 
Courts  and  amendments  thereof  (Const.  Act,  §  1347),  are 
silent  as  to  supplemental  pleadings;  the  provisions  of  the 
Code  (<^  544)  regarding  the  same  being  expressly  limited 
to  Courts  of  record  {Code  of  Civ.  Pro.j  %  3347,  subd.  4). 

While  the  proposed  additional  defense  cannot,  for 
these  reasons,  be  set  up  by  a  supplemental  answer,  still  the 
same  result  may  be  accomplished  by  an  amended  answer. 

That  substantial  justice  will  be  promoted  by  such  an 
amendment  appears  to  my  satisfaction  from  the  papers  sub- 
mitted. Plaintiff's  counsel  insists,  however,  that  inasmuch 
as  the  defendant  has  not  applied  for  leave  to  serve  an 
amended  answer,  the  motion  should  be  denied;  but  under 
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the  words  ^'  and  for  such  other  and  futher  relief  in  the 
premises  as  to  the  Court  may  seem  just  and  proper/'  in  the 
notice  of  motion^  the  Court  is  empowered,  in  its  discretion, 
to  grant  other  relief  than  prajed  for  (Van  Sljke  t;.  Hyatt, 
46  N.  T.  259,  264).  Therefore  the  defendant  will  bd  per- 
mitted to  amend  his  answers  by  setting  up,  in  addition  to 
the  defense  already  interposed,  as  a  plea  in  bar  in  these 
actions,  the  judgment  in  the  action  the  City  Court,  upon* 
condition  that,  within  ten  days  after  the  entry  of  the  order 
hereon,  he  serve  such  amended  answers. 

As  the  judgment  in  question  was  not  entered  until 
recently,  and  as  the  defendant  has  not  been  guilty  of  any 
laches,  I  am  of  the  opinion  that  the  only  terms  which 
should  be  imposed,  as  a  condition  to  allowing  the  amendment, 
are  $10  costs  to  the  plaintiff  in  each  action  to  abide  the 
event. 


SHAPIRO,  AN  Infant,  by  Adolph  Shapibo,  her 
guardian,  ad  litems  v.  BURNS  and  Another. 

N.  Y.  Court  of  Common  Pleas,  Special  Term,  Feb- 
ruary, 1894. 

^^  458,  459,  462. 

Might  ofpoarpers&n  to  sue  in  *^  forma  pauperis" — infant^ ^eot  of  wealth 

of  guardian  ad  liiem^ 

An  infant  upon  a  showing  proper  state  of  fact,  is  eD titled  to  an  order 
granting  him  leave  to  sue  as  a  poor  person,  notwithstanding  an 
order  has  been  made  requiring  him  to  give  security  for  costs ;  the 
granting  of  the  application  inyolves  a  vacator  of  the  order  for 
security  for  costs. 

The  possession  of  wealth  by  the  guardian  ad  litem  of  an  infant  plaintiff 
is  not  a  bar  to  the  plaintiff's  application  for  leave  to  sue  as  a  poor 
person  ;  it  is  the  poverty  of  the  plaintiff  and  not  of  the  guardian 
ad  litem  that  confers  the  privilege  of  suing  as  a  poor  person. 
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Upon  oomplianee  with  the  statatory  conditions  a  poor  person  ha»  the 
right  to  sue  in  forma  pauperis^  and  the  granting  or  refdsal  of  leave 
to  sae  is  not  in  the  discretion  of  the  Judge  to  whom  application 
therefor  is  made. 

When  by  permiBsive  words,  power  is  conferred  upon  an  official  for  the 
benefit  of  the  public  or  a  third  person,  the  word  **may"  means 
*'must,"  and  power  is  the  equiyalent  of  duty. 

(Decided  February,  1894.) 

Motion  bj  the  plaintiff  for  leave  to  prosecnte  this 
action  as  a  poor  person. 


The  facts  appear  in  the  opinion. 

Charles  M.  Kopliky  for  plaintiff  and  motion. 

William  S.  CogsweUj  for  defendant,  opposed. 


Prtob,  J. — Before  action  brought  a  guardian  ad  litem 
was  appointed  for  the  infant  plaintiff;  after  action  com- 
menced; an  order  was  made  requiring  the  plaintiff  to  furnish 
security  for  costs  ;  but  instead  plaintiff  now  moves  for  leave 
to  prosecute  the  suit  in  forma  pauperis. 

It  is  plain  upon  the  terms  of  the  statute  ^^  458  and  459, 
Code  of  Civil  Procedure  that  an  infant  may  be  allowed 
the  privilege  of  suing  as  a  poor  person,  and  that  application 
for  the  privilege  may  be  made  after  the  commencement  of 
the  action.  From  the  reason  of  the  thing,  leave  to 
prosecute  in  forma  pauperis  must  be  accorded  before  or 
during  the  pendency  of  the  action ;  but  otherwise  no 
limitation  of  time  is  prescribed  for  the  application. 

The  defendant  objects  that  the  Court  has  directed  that 
the  plaintiff  give  security  for  cost.  But  the  motion  involves 
a  vacatur  of  the  order  of  security:  and,  the  order  out  of  the 
way,  that  permission  to  prosecute  the  action  as  a  poor 
person  may  be  now  conceded,  is  plainly  the  opinion  of  the 
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Court  of  Appeals  (Shearman  t;.  Pope^  106  N.  Y.  664;  S.C., 
12  N.  T.  Civ.  Pro.  329).  Were  it  not  so,  then,  as  here,  a 
defendant  might,  within  two  days  after  suit  brought,  pre- 
clude the  plaintiff  from  the  right  of  prosecuting  in  forma 
pauperis — a  right,  as  already  seen,  open  to  him  at  any  time 
during  the  pendency  of  the  action. 

It  is  still  insisted  that,  because  the  guardian  ad  litem 
is  father  of  the  plaintiff  and  a  man  of  means,  the  plaintiff 
shoidd  not  be  suffered  to  prosecute  as  a  poor  person.  But 
the  wealth  of  the  father  is  not  the  wealth  of  his  child ;  nor 
will  the  product  of  the  suit  if  successful,  inure  to  the  benefit 
of  the  father.  The  Code  is  explicit,  that  it  is  the  poverty 
of  the  plaintiff,  not  of  the  guardian  ad  litem^  that  confers  the 
privilege  of  suing  as  a  poor  person.*  Beside  section  469 
of  the  Code,  by  requiring  a  ^^  responsible  person  "  to  be 
guardian  ad  litem^  and  rule  49,  by  exacting  that  the 
guardian  shall  be  of  ^^su£Scient  ability  to  answer  to  the 
infant  '*  for  misconduct  of  the  trust,  demonstrate  that  the 
possession  of  means  by  the  guardian  is  no  bar  to  the 
plaintiff's  application  to  sue*  as  a  pauper. 

It  is  urged,  however,  and  urged  with  force,  that  if 
the  order  be  granted,  then  the  plaintiff  cannot  possibly  lose 
nor  the  defendant  possibly  gain  by  the  event  of  the 
litigation,  and  that  yet,  without  the  least  hazard  on  her 
part,  the  plaintiff  may  recover  $5,000  of  the  defendant. 
This  game  of  '^  heads  I  win  and  tails  you  lose ''  in  a 
lawsuit,  was  not  possible  in  our  jurisprudence  until  1891, 
when,  for  the  first  time,  the  liability  in  costs  of  a  guardian 
ad  litem  for  a  poor  person  was  abolished.     This  disparity 

*  In  almost  every  case  in  which  the  right  of  an  infant  to  sne  as  a 
poor  person  has  been  considered,  the  petition  for  leave  so  to  do  has 
stated  that  the  guardian  as  well  as  the  infant  wa  a  poor  person.  This 
error  nndonbtedly  leadto  the  confusion  which  prior  to  the  amendment 
of  sections  458,  468  and  3268  by  chapter  170  of  the  Laws  of  1881  existed 
on  this  subject.  See  Nichols  v.  Cammann,  2  2i,  T.  Civ.  Pro.  d75; 
Irving  0.  Garrity  4  Id.  105;  Erickson  v.  Poey  6  Id.  378. 
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of  advantage  between  the  parties  in  an  action  may  not  be 
thought  to  consist  with  justice,  but  Ua  lex  scripta  est,  and  I 
must  apply  the  law  as  it  is  given  to  me. 

It  is  argued,  however,  that  the  unequal  operation  of 
the  statute  appeals  to  the  judicial  discretion  against  the 
allowance  of  the  order.  Is  it  discretionary  with  the  Court 
to  accord  or  to  refuse  a  plaintiff  the  liberty  of  suing  as  a 
poor  person  when  he  conforms  to  the  prescribed  conditions  ? 
True  the  language  of  the  Code  is  that  the  Court  may 
admit  him  to  prosecute  as  a  poor  person ; ''  but  it  is  the 
settled  rule  of  construction  that  when^  by  permissive  words 
power  is  conferred  on  an  officer  for  the  benefit  of  the  public 
or  third  persons  ^^  may  "  means  ^^  must/'  an.d  power  is  the 
equivalent  of  duty  (14  Am.  dk  Eng.  Encyh  of  Law,  pp. 
979-981). 

That,  upon  compliance  with  the  statutory  conditions^ 
one  has  a  right  to  sue  as  a  poor  person  is  apparent  from  the 
nature  of  the  case  and  all  the  provisions  of  the  law  on  the 
subject. 

Upon  principle  judicial  discretion  is  an  anomaly  in 
free  government,  and  from  its  liability  to  abuse  should  be 
tolerated  with  the  least  possible  latitude  in  operation.  The 
State  says  all  persons  in  a  particular  category  may  have 
access  to  its  courts  without  expense;  and  for  me  to  repel 
any  one  of  the  class  upon  my  estimate  of  his  desert  would 
I  conceive,  be  inconsistent  with  the  mandate  of  the  law, 
and  a  precedent  fraught  with  possibilities  of  arbitrary  and 
unjust  discrimination. 

If  the  Legislature  had  intended  to  repose  the  power  in 
the  discretion  of  the  Judge  it  would  have  said  so  in  terms, 
as  it  did  in  conferring  authority  to  revoke  the  leave  to  sue 
in  forma  pauperis  {Code  of  Civ,  Fro,  %  462). 

If,  however  I  have  a  discretion,  I  exercise  it  in  favor 
of  the  plaintiff. 

Motion  granted ;   no  costs. 
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FLYNN  V.  LYNCH,  c<  at 

Supreme  Coukt,   Fiest  Department;  New  York 
County,  Special  Term,  February,  1894. 

§§  1581,  2351 

ParHUon-^UpoHHon  of  infant*  9  share  —death  of  owner  of  share  after  sah. 

An  infant's  share  of  the  proceeds  of  real  property  owned  by  him  as 
tenant  in  common  with  others,  and  sold  nnder  and  in  pursuance 
of  a  Judgment  in  an  action  for  partition,  remains  impressed 
with  the  character  of  real  estate,  and  when  he  dies  after  the  sale 
and  before  attaining  his  majority,  ibe  ftind  descends  as  real  estate  to 
his  heirs  at  law,  and  an  order  should  not  be  made  directing  its 
payment  to  the  administratrix  of  his  property.  Section  2368  of 
theCodeof  Clril  Procedure  as  amended  by  chapter  523  of  the 
laws  of  1882,  providiug  for  the  payment  of  the  proceeds  of  real 
property  of  an  infant  in  certain  cases  after  his  death  to  an 
administratrix  does  not  apply  to  such  a  case,  but  applies  to  a  caso 
where  the  sale  of  property  is  directed  because  its  income  is  not 
sufficient  for  the  payments  of  its  debts  er  foritsmaintainance,  etc. 

Where  the  final  judgment  in  an  action  for  partition  directed  that 
the  shares  of  in£uit  owners  be  paid  into  court  to  be  invested  in 
permanent  securities  at  interest  in  the  name  and  for  the  benefit 
of  Fnch  infant,  and  such  investment  was  duly  made  by  the 
chamberlain,  the  court  cannot  direct  that  an  infant's  share  be 
paid  to  his  general  guardian.  It  seems  that  the  Code,  section 
1681  as  amended  by  the  laws  of  1882,  chapter  568,  confides  to  the 
diBoretion  of  the  court  the  question  as  to  whether  the  money  shall 
be  paid  to  the  general  guardian  or  remain  invested  by  the  chamber- 
lain, and  that  where  that  discretion  has  been  exercised  by  the 
Judgment,  an  order  directing  the  payment  of  the  money  to  the 
general  guardian  is  improvidently  granted. 

{Decided  February  28,  1884.) 

Motion  to  set  aside  ex  parte  order  directing  die  cham- 
berlain of  the  city  and  countj  of  New  York  to  paj  the 
moneys  held  by  him  for  the  benefit  of  three  children  to  the 
administratrix  of  one  and  the  general  guardians  of  the 
other  two. 

VOU  XXIII.— H. 
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This  action  was  brought  hj  the  phdntiff  against  her 
mother,  Mary  Lynch;  her  brothers,  Edward  F.  Lynch, 
Daniel  Lynch  and  Joseph  Lynch  and  her  sister,  Angela 
Lynch,  to  procure  a  partition  or  sale  of  certain  real  prop* 
erty  of  which  her  father  had  vlied  seized,  and  which,  he 
having  died  intestate,  descended  to  the  said  parties.  After 
the  sale  of  the  property  and  the  deposit  of  the  greater  part 
of  the  share  of  the  defendants  Daniel,  Joseph,  and  Angela 
Lynch,  who  were  infants,  with  the  chamberlain  of  the  city 
and  county  of  New  York,  said  Daniel  Lynch  died,  being 
of  the  age  of  eighteen  years.  Thereafter  the  balance  of  the 
proceeds  of  the  sale  was  deposited  with  the  said  chamber- 
lain. The  decendent's  mother,  Mary  Lynch,  applied  for 
letters  of  administration  upon  his  estate.  She  also  applied 
for  letters  of  general  guardianship  upon  the  estate  of  the 
defendants  Angela  Lynch  and  Joseph  Lynch,  who  were 
infants,  and  then  applied  for  and  obtained  an  order  direct'* 
ing  the  payment  of  the  shares  of  said  deceased  defendant's 
estate  to  her  as  his  administratrix,  and  of  the  other  shares  to 
her  as  such  guardian.  Thereupon  the  present  motion  was 
made  by  the  plaintiff  and  the  defendant  Edward  F.  Lynch. 

J.  F.  McCrearyy  for  plaintiff  and  defendant  Edward 
F.  Lynch,  and' motion. 

Bernard  J.  Tinney^  for  defendant  Mary  Lynch,  indi- 
vidually, as  administratrix  of  estate  of  Daniel  Lynch,  and 
as  general  guardian  of  the  defendants  Angela  and  Joseph 
Lynch. 

Lawrence,  J. — ^This  is  a  motion  to  set  aside  an 
ex  parte  order  made  by  me  on  the  12th  of  January  last, 
directing  the  city  chamberlain  to  pay  certain  moneys  held 
by  him  for  the  benefit  of  three  infants  to  the  administratrix 
of  one,  and  the  general  guardian  of  the  other  infants.     The 
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motion  is  made  on  behalf  of  the  plaintiff  and  one  of  the 
adult  defendants  in  the  action. 

The  action  was  brought  for  the  partition  of  certain 
real  estate  in  the  citj  of  New  York,  and  final  judgment 
therein  was  entered  on  the  7th  day  of  August,  1891. 
There  is  no  dispute  about  the  facts.  The  property  was 
sold  pursuant  to  the  judgment,  and  the  shares  of  the  three 
infants,  Daniel  Lynch,  Angela  Lynch  and  Joseph  Lynch, 
were  deposited  with  the  city  chamberlain  to  be  invested 
in  permanent  securities  pursuant  to  the  directions  of  the 
final  decree,  which  was  in  the  usual  form  in  such  cases. 

The  principal  share  of  each  infant  amounted  to  $2075.75, 
which  was  deposited  with  the  chamberlain  in  two  sums. 
The  first  deposit  was  made  by  the  referee  after  the  pur- 
chaser took  title,  being  in  the  sum  of  $1814.70.  Under  an 
order  entered  in  the  suit  after  the  final  judgment  the  referee 
had  been  directed  to  deposit  the  sum  of  $6500.00,  part  of 
the  proceeds  of  the  sale,  with  the  United  States  Trust 
Company  to  secure  the  claims  of  credil^prs  of  John  Lynch, 
deceased,  who  was  the  owner  of  the  property  at  his  death. 
The  parties  to  this  suit  were  his  heirs  at  law  and  widow. 
After  the  creditors'  claims  were  ascertained,  a  surplus 
remained,  and  the  share  of  each  of  the  infants  in  such 
surplus  was  $261.05,  which  formed  the  second  deposit 
made  with  the  Chamberlain  to  their  credit. 

After  the  sale  and  the  first  deposit  was  made,  namely, 
on  April  1st,  1892,  Daniel  Lynch,  one  of  the  infants,  died, 
immarried,  at  the  age  of  eighteen.  On  January  8th,  1894, 
the  defendant,  Mary  Lynch,  his  mother,  was  appointed 
administratrix  of  Daniel  by  the  Surrogate  of  New  York, 
and  on  the  same  day  she  was  also  appointed  general  guar- 
dain  of  Angela  and  Joseph. 

On  January  12th,  1894,  on  her  petition  as  such 
administratrix  and  guardian,  the  affidavit  of  her  attorney, 
the    certificates  of  the   city    chamberlain    showing    the 
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amounts  held  for  the  respectivB  infants^  and  the  certificates 
of  the  clerk  to  the  sorrogate's  court  that  letters  had  been 
granted  to  her,  she  procured  the  order  now  sought  to  be 
vacated. 

The  petition  here  sets  forth  the  fact  of  her  appoint- 
ment as  administratrix  and  general  guardian,  the  amount 
of  the  infants'  shares,  and  the  petitioner's  desire  to  procure 
the  fund  held  for  the  respective  infants.  The  affidavit  of 
the  attorney  merely  proved  the  amount  of  security,  namely 
the  personal  security  of  two  bondsmen  given  by  the  peti- 
tioner on  her  appointment  as  administratrix  and  as 
guardian. 

By  a  clerical  error  made  by  a  clerk  in  the  Surrogate's 
office,  the  penalty  of  the  bond  in  the  matter  of  the  guard- 
ianship of  Joseph  is  for  only  $400,  whereas  it  should  have 
been  $4000. 

It  is  conceded  by  the  counsel  for  the  administratrix 
and  guardian  that  the  security  as  to  such  infant  is  insuffi- 
cient, and  it  is  consented  that  the  order  in  question  should 
be  vacated  or  modified  in  respect  to  Joseph  Lynch's  share* 

It  is,  however,  contended  on  the  part  of  the  moving 
party  that  the  order  of  January  12th,  1894,  in  so  far  as  it  is 
directed  the  payment  of  the  fund  for  account  of  the 
deceased  infant,  Daniel  Lynch,  to  his  administratrix  was 
unauthorized  and  improper,  and  that  the  administratrix 
had  no  right  to  the  fund  or  its  custody  or  possession. 

It  is  settled  that  where  real  estate  owned  by  tenants 
in  common,  of  whom  an  infant  is  one,  is  sold  under  and  in 
pursuance  of  a  judgment  in  partition  instituted  by  others  of 
the  tenants  in  common,  the  portion  of  the  proceeds  belong- 
ing to  the  infant  remains  impressed  with  the  character  of 
real  estate  (Horton  v.  McCoy,  47  N.  Y.  533). 

On  Daniel's  death,  and  before  attaining  majority, 
therefore,  the  fund  descended  as  real  estate  to  his  heirs  at 
law  (cases  supra). 
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It  is  contended;  however^  that  the  provisions  of  section 
2359  of  the  Code  of  Civil  Procedure,  as  amended  by  Laws 
of  1892,  chapter  523,  sanction  the  order  so  far  as  it  directs 
payment  of  Daniel's  share  to  his  administratrix. 

I  do  not  concur  in  that  view,  inasmuch  as  that  section 
relates  to  title  7,  chapter  17  of  the  Code  of  Civil  Procedure, 
providing  for  the  sale  of  real  property  of  an  infant  where 
the  personal  property  and  income  of  the  real  property  of 
the  infant  are  insufficient  for  the  payment  of  his  debts,  or 
for  the  maintenance  and  necessary  education  of  himself  and 
family,  etc.  That  amendment  did  not  relate  to  the  sale  of 
the  infant's  share  in  real  estate  in  a  partition  suit,  nor 
change  the  rule  laid  down  in  the  cases  above  referred  to. 
And,  besides,  that  amendment  appears  merely  to  contem- 
plate the  retention  of  the  funds  by  the  trustee  after  the 
funeral  expenses,  and  expenses  of  administration,  and 
indebtedness  have  been  paid. 

In  this  case  there  was  no  money  in  the  hands  of  a 
trustee,  and  it  does  not  appear  that  any  expenses  had  been 
incurred  by  the  administratrix. 

In  order  to  properly  construe  the  amendment  to 
section  2359  of  the  Code  of  Civil  Procedure,  made  by 
chapter  523  of  the  Laws  of  1892,  it  is  necessary  to  look  at 
another  act — chapter  558  of  the  Laws  of  1892,  which 
amends  section  1581  of  the  Code  of  Civil  Procedure. 
That  section  is  contained  in  article  2  of  chapter  14  of  the 
Code,  and  relates  to  the  shares  of  infants  in  property  sold 
in  actions  for  partition.  It  provides,  as  amended,  that 
where  a  party  entitled  to  receive  a  portion  of  the  proceeds 
is  an  infant,  the  Court  may  direct  it  to  be  invested  in 
permanent  securities,  at  interest,  in  the  name  and  for  the 
benefit  of  the  infant ;  or  it  may  direct  it  to  be  paid  over  to 
the  general  guardian  of  the  said  infant  when  the  guardian 
shall  have  executed  to  such  infant  a  bond,  with  two 
sureties,  which  shall  be  approved  by  the  Court ;  or  that,  if 
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any  of  th^  moneys  arising  from  the  proceeds  of  such  sale 
shall  have  been  paid  to  the  county  treasurer,  and  on 
proof  that  such  money  has  remained  univested  in  perma- 
nent securities  for  the  space  of  three  months  may  direct 
the  same  to  be  paid  to  the  general  guardian  of  such  infant 
upon  his  giving  an  undertaking  in  an  amount  and  with 
sureties  satisfactory  to  the  court  for  the  faithful  execution 
of  his  trust. 

In  this  case  the  court  has  by  its  final  judgment  directed 
that  the  shares  of  the  infants  be  paid  into  court  to  be 
invested  in  permanent  securities  at  interest,  in  the  names 
and  for  the  benefit  of  said  infants,  and  it  appears  that  the 
chamberlain  has  invested  all  but  a  small  portion  of  those 
shares  in  such  securities. 

It  is,  therefore,  apparent  that  the  money  has  not 
remained  iminvested  in  permanent  securities  for  the  space 
of  three  months,  which  is  one  of  the  cases  in  which,  under 
section  1581  of  the  Code  of  Civil  Procedure,  as  amended, 
the  court  may  direct  the  infant's  share  to  be  paid  to  the 
general  guardian.  I,  therefore,  see  no  necessity  for  trans« 
ferring  the  corpus  of  the  estate  to  the  general  guardian  of 
the  two  surviving  infants. 

And  it  has  already  been  sufiSciently  shown,  I  think, 
that  the  administratrix  of  the  deceased  infant  is  not  entitled 
to  the  fund,  the  judgment  being  in  a  partition  action  and, 
therefore,  not  covered  by  section  2359  of  the  Code  of  Civil 
Procedure,  as  amended  by  Laws  of  1892,  chap.  523. 
Furthermore,  the  amendment  of  section  1581  apparently 
confides  to  the  discretion  of  the  court  the  question  as  to 
whether  the  money  shall  be  paid  to  the  general  guardian 
or  remain  as  invested  by  the  county  treasurer  or 
chamberlain. 

The  Court  having  already  exercised  that  discretion  by 
its  judgment,  the  order  heretofore  made  appears  to  have 
been  improvidently  granted.     If  these  views  of  the  statute 
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amending  the  two  Bections  of  the  Code  of  Civil  Procedure^ 
above  referred  to^  are  correct^  it  is  nnnecesBary  for  me  to 
examine  the  -question  of  security  provided  for  by  the 
general  rules^  nor  whether  rule  54  or  rule  59  should  be 
applied  in  determining  the  amount  of  security  which  a 
general  guardian  should  give  before  he  can  receive  funds 
arising  from  the  sale  of  the  real  estate  of  an  infant.  Settle 
order  no  two  days'  notice. 


BIERSHENE,  et  aly  Appellants,  v.  STOKES, 

Respondent. 

» 

N.  T.  CouBT  OF  Common  Pleas,  General  Term,  April, 

1894. 

§^  539,  540,  1294,  3193. 


Variamee  betw&en  pleading  and  proof— appeal — when  inierUxmtory  deoieUm 

not  reveived. 

In  an  action  for  work,  labor  and  services,  alleged  to  have  been-  per- 
formed by  plaiotiff,  and  materials  alleged  to  have  been  fdmiahed 
by  plaintiff  at  defendant's  reqaest,  proof  of  the  performance  of 
work  and  of  the  famishing  of  materials  for  one  who  was  a  sub- 
oon  tractor  of  a  firm,  who  had  contracted  with  the  defendant  for 
the  construction  of  a  boilding,  and  that  the  defendant  had  agreed 
to  retain,  a  sum  of  money  which  would  accrue  to  the  contractor 
nnder  his  contract  and  to  apply  it  towards  the  payment  of  the 
plainti£F's  claim,  upon  the  completion  of  the  work  undertaken  by, 
him,  does  not  proye  the  cause  of  action  set  forth  in  the  complaint, 
but  on  the  contrary  disproves  it,  and  there  is  a  material  variance 
between  the  complaint  and  the  proof  for  which  the  complaint  U 
properly  dismissed. 

To  eonstitute  error  for  which  a  judgment  will  be  reversed,  it  must 
appear  that  the  error  operated  to  the  appealing  parties  pr^udioo 
or  disadvantage. 
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A  pUinti£F  upon  ah  appeal  ftom  a  Judgment  diamissing  hia  complaint, 
cannot  review  an  interlocutory  judgment  overruling  a  demurrer 
taken  by  him  to  a  counter-claim  contained  iu  the  answer,  and 
granting  leave  to  reply  thereto  on  payment  of  coata,  of  which 
leave  he  has  never  taken  advantage,  whereupon  the  trial  the 
defendant  abandoued  the  counter-claim  and  took  Judgment  merely 
dismissing  the  complaint.  The  plaintiff  is  not  aggrieved  by  such 
interlocutory  judgment,  and  in  so  far  as  the  judgment  omits  all 
award  to  the  defendant  upon  his  coonter-claiir  it  la  in  the 
plaintiff's  favor.  - 

{Bedded  A^U  1894.) 

Appeal  bj  the  plaintiff  from  a  judgment  oi  the  gen- 
eral term  of  the  city  court  of  New  York,  affirming  a 
judgment  of  dismissal  entered  at  a  trial  term  of  said  court 

The  facts  are  stated  in  the  opinion. 

Henry  Cooper j  for  plaintiff^  appellant. 

Ernest  HaUy  for  defendant,  respondent. 

BiSGHOFF,  J. — The  complaint  was  for  work,  i  labor 
and  services  performed  and  materials  furnished  at  defen- 
dant's request,  and  the  answer,  besides  generally  denying 
the  allegations  of  the  complaint,  interposed  as  a  counter- 
claim a  claim  for  damages  alleged  to  have  accrued  to  defend- 
ant out  of  plaintiff's  unauthorized  filing  of  a  notice  of  lien 
claimed  pursuant  to  the  provisions  of  the  Mechanics'  Lien 
law  (Laws  1885,*ch.  342).  A  demurrer  to  the  counter-claim 
was  sustained  at  special  term,  but  on  appeal  to  the 
general  term  of  the  court  below  was  overruled.  Defend- 
ant thereupon  caused  final  judgment  in  his  favor  to  be 
entered  upon  the  decision  of  the  general  term«  Upon 
appeal  to  this  court  that  judgment  was  reversed  as 
unauthorized,  the  proper  judgment  upon  a  decision  over- 
ruling a  demurrer  to  part  of  an  answer  being  an  interlocu- 
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tory  one  (Biersfaenk  v.  Stokes,  18  N,  F.  Supp.  854,  S.  C.  46 
N.  Y.  St.  Bep.j  179).  Pursuant  to  the  directions  in  the 
judgment  of  this  court  an  interlocutory  judgment  overruling 
the  demurrer  and  granting  plaintiffs  leave  to  reply  to  the 
counter-claim  on  payment  of  costs  was  thereupon  entered 
at  general  term  of  the  court  below.  With  the  conditions 
of  the  leave  granted  them  plaintiffs  never  complied,  and  no 
reply  to  the  counter-claim  was  ever  served,  so  that  at  the 
time  when  this  action  was  reached  for  trial  in  the  court 
below,  the  counter-claim,  assuming  it  to  have  been  valid  as 
such,  stood  admitted  except  as  to  the  amount  of  defendant's 
alleged  damages. 

On  the  trial  it  appeared  unchallenged,  and  from 
evidence  which  plaintiffs  had  themselves  adduced,  that  the 
work,  labor  and  services,  and  materials,  for  which  they 
sought  to  recover  in  this  action,  were  performed  and 
furnished  by  them  under  a  contract  in  writing  which  they 
had  made  therefor  with  one  Owen  Cumiskey,  a  sub-contrac- 
tor of  Squire  &  Whipple,  with  whom  the  defendant  had 
contracted  for  the  construction  of  certain  buildings.  It 
further  appeared  from  plaintiffs'  own  showing,  and  from 
documentary  evidence  adduced  by  them,  that  the  only 
contract  they  had  with  the  defendant  was  one  by  which 
the  latter  had  agreed  to  withhold  $2700  of  the  amount 
which  would  accrue  to  Squire  &  Whipple  under 
his  contract  with  them,  and  to  apply  the  sum  so  to  be 
withheld  towards  the  payment  of  plaintiffs'  claim 
against  Cumiskey  upon  completion  of  the  work  under- 
taken by  the  former.  When  plaintiffs  rested  defend- 
ant's counsel  moved  that  the  complaint  be  dismissed  for  a 
failure  of  proof,  and  because  of  a  fatal  variance  between 
the  complaint  and  the  proof.  The  trial  Justice,  intimating 
his  concurence  in  the  views  expressed  by  defendant's 
counsel,  thereupon  offered  to  allow  plaintiffs  to  withdraw  a 
juror  and  to  apply  for  an  amendment  of  the  complaint. 
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Plaintiffs'  counBel,  however;  without  asking  for  an  amend- 
ment of  the  compUint  to  conform  to  the  proof,  declined  to 
avail  himself  of  the  offer  made.  Thereupon  the  complaint 
was  dismissed.  Judgment  for  dismissal  of  the  complaint 
was  entered  in  defendant's  favor,  from  which  plaintiffs 
appealed  to  the  general  term  of  the  court  below,  where 
it  was  affirmed,  and  from  the  judgment  of  affirmance 
plaintiffs  have  again  appealed  to  this  court. 

Observing  the  rule  that  the  recovery  must  in  every 
case  be  secundum  allegata  etpratoba  (Romeyn  v»  Sickles,  1 
SUvemail  Ct  App.  594,  S.  C.,108  N.  T.  650)  it  is  indisputable 
that  the  ruling  of  the  trial  Court  in  granting  the  motion  of 
defendant's  counsel  for  dismissial  of  the  complaint  was  cor- 
rect. The  cause  of  action  which  appeared  from  the  evidence 
was  widely  different  from  the  cause  of  action  alleged  in  the 
complaint  and  was  susceptible  of  widely  different  defenses. 
There  was,  therefore,  not  only  a  variance  between  the 
complaint  and  the  proof,  and  an  entire  failure  of  proof,  but 
the  cause  of  action  alleged  was  disproved  (Arnold  t;.  Angell, 
62  N.  r.  508). 

Nor  can  appellants  on  this  appeal  secure  a  review  of 
the  interlocutory  judgment  of  the  general  term  of  the 
Court  below  which  overruled  their  demurrer  to  defendant's 
counter-claim.  Section  3193  of  the  Code  of  Civil  Pro- 
cedure provides  that  section  1294  shall  be  applicable  to 
appeals  from  the  city  court  to  this  court,  and  section 
1294  confers  the  right  of  appeal  only  upon  a  party 
or  parties  ^^  aggrieved."  How  can  the  appellants  be  said 
on  this  appeal  to  be  "  aggrieved "  by  the  interlocutory 
judgment  f  Presumably  acting  upon  the  suggestion  of  this 
court  on  the  occasion  of  the  first  appeal  that  the  facts 
relied  on  in  the  answer  do  not  constitute  a  proper  counter- 
claim in  this  action  defendant  abandoned  his  counter><;laim 
on  the  trial.  No  proof  of  his  alleged  damages  was  made 
or  offered  on  the  trial,  and  no  part  of  the  relief  awarded  to 
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defendant  by  the  interlocutory  judgment  is  included  in 
the  judgment  appealed  from.  By  the  abandonment  of 
his  counter-claim  on  the  trial^  and  the  entry  of  final 
judgment  for  dismissal  of  the  complaint  only,  defendant 
has  waived  whatever  rights  were  secured  to  him  by  the 
interlocutory  judgment.  Appellants  have,  therefore^  no 
cause  for  complaint. 

To  constitute  error  for  which  a  judgment  will  be  re- 
versed it  must  appear  that  the  error  operated  to  the 
appealing  party's  prejudice  or  disadvantage. 

In  so  far  as  the  judgment  appealed  from  omits  all 
award  to  defendant  upon  his  counter-claim^  it  is  in  appel- 
lants' favor  (Hughes  v.  Sti'ckey,  13  Wend.,  280 ;  Idley  t?. 
Bowen,  11  Id.  227  ;  Reid  v.  Vanderheyden,  5  Caw.  719 ; 
Hall  V.  Brooks,  89  N.  Y.  33 ;  Steele  t;.  White,  2  PaigCy 
478 ;  Eellett  v.  Rathbun,  4  Id.  102 ;  EeUy  v.  Israel,  11 
Id.  147 ;  Hackley  v.  Hope,  4  Keyes  123 ;  Bush  i;.  Roches- 
ter City  Bank,  48  N.  F.,  659). 

Judgment  affirmed  with  costs. 

BooKSTAVEB,  P.  J.,  and  Pbtob,  J.,  concurred. 


MARTIN  CANTINE  CO.  v.  WARSHAUER. 

Supreme  Coubt,  Third  Departmeih',  Ulster  Countt, 

Special  Term,  March,  1894. 

^^  14,  1776,  2281,  2284. 

ConiempP^InierpoHng  faUe  answer  is—puniskmenir—pleading^'^denial  of 

incorporation. 

A  defendant  in  an  action  who  by  yerifjing  and  serving  a  false  answer 
delays  the  recovery  of  judgment  therein  against  him  nntU  after 
other  creditors  have  obtained  Judgments  against  him  and  sold  his 
prox>erty  under  execution,  is  guilty  of  an  abuse  of  a  proceeding  of 

I 
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the  eonrt,  which  impeded  if  it  did  not  defeat,  the  rights  of  the 
plaintiff  and  may  he  ponished  as  for  contempt  of  coort. 

Ifoffat  V.  Herman  (116  N,  7. 181)  distingaished. 

A  denial  in  an  answer  of  any  knowledge  or  information  sofficient  to 
form  a  helief  as  to  whether  the  plaintiff  is  a  domestic  corporation, 
does  not  state  any  defense,  not  being  an  affirmatiYe  denial  of 
plaintifi's  incorporation,  and,  therefore,  wiU  not  on  the  gronnd  that 
it  alone  would  occasion  the  delay  defeat  a  motion  to  punish  the 
plaintiff  for  contempt  in  yerifying  and  serving  a  false  answer, 
which  by  delayiug  the  plaintiii's  recovery  of  judgment  defeated  or 
impaired  his  remedy. 

Concordia  Savings  and  Aid  Asso.  v.  Read  (93  N.  F.  474)  followed. 

Where,  if  an  answer  had  not  been  interposed  in  an  action,  the 
plaintiff  would  have  recovered  judgment  at  a  time  when  the 
defendant  had  sufficient  leviable  property  to  pay  it.  and  the 
defendant  by  verifying  and  serviog  a  false  answer  delayed  the 
recovery  of  judgment  until  after  all  his  property  had  been  seized 
and  sold  under  executions  issued  by  other  creditors — Held^  that 
he  was  guilty  of  a  contempt  of  court,  and  should  be  fined  the 
amount  of  the  judgment  and  the  costs  of  the  proceedings  to 
punish  him  therefor. 

{Decided  March,  1894). 

Motion  by  plaintiff  to  punish  defendant  for  contempt 
in  yerifying  and  serving  a  false  answer. 

The  opinion  states  the  facts. 

Charles  F.  Cantinej  for  plaintiff  and  motion. 

F.  J.  Bischoffy  for  defendant^  opposed. 

Parker^  J.  An  examination  of  the  papers  on  which 
this  motion  is  based  and  opposed  leads  irresistibly  to  the 
conclusion  that  the  verified  answer  interposed  by  defendant 
was  false ;  and  that  he  had  full  knowledge  of  its  falsity. 

What  his  object  was  is  sugested  by  the  fact  that;  a  few 
days  after  the  defendant  had  thus  successfully  checked  the 
plaintiff's  march  towards  a  judgment^  he  confessed  judgment 
in  favor  of  the  J.  E.  Linde  Paper  Company  in  the  sum  of 
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$1243.63,  upon  which,  as  well  as  upon  a  judgment  obtained 
against  him  the  day  following  for  $715.04,  excutions  were 
issued,  and  certain  property  of  the  defendant  sold,  realiziDg 
between  $1000  and  $1100,  a  portion  of  which  amount 
was  applied  in  payment  of  each  of  these  judgments,  as 
appears  by  the  return  of  the  sheriff. 

It  is  difficult  to  conceive  of  any  greater  contempt  of 
court  than  to  block  the  proceedings  in  court  by  perjury, 
and  it  seems  to  be  specifically  provided  for  in  section  14  of 
the  Code  of  Civil  Procedure,  which  provides  that  "  a  court 
of  record  has  power  to  punish  •  .  •  •  misconduct  by 
which  a  right  or  remedy  of  a  party  to  a  civil  action  or 
special  proceeding  pending  in  a  court  may  be  defeated, 
impaired,  impeded  or  prejudiced,  in  either  of  the  following 
cases :  •  •  •  •  (2)  A  party  to  the  action  or  special 
proceeding  for  putting  in  fictitious  bail,  or  a  fictitious 
surety,  or  for  any  deceit  or  abuse  of  a  mandate  or 
proceeding  of  the  Court.'' 

A  pleading  is  a  proceeding  of  the  Court ;  in  this  case 
a  proceeding  to  which  the  defendant  was  not  entitled. 
The  facts  did  not  warrant  it.  It  was  only  by  perjury  that 
he  obtained  the  use  of  it ;  and  thus,  in  the  language  of  the 
subdivision  quoted  from,  there  was  ^'  abuse  of  a  •  •  .  • 
proceeding  of  the  Court,"  which  in  this  case  impeded,  if  it 
did  not  defeat,  the  rights  of  the  plaintiff,  a  party  to  a  civil 
action. 

This  question  was  not  passed  on  in  Moffat  t;.  Herman, 
(§  116  N,  T,  131*)  because  on  another  ground  it  became 
necessary  to  affirm  the  judgment  of  the  general  term,  which 
reversed  the  order  of  the  Court  below  adjudging  a  party 
guilty  of  contempt  in  verifying  and  interposing  a  false 
answer.     It  appeared  that  tho  fine  imposed  was  in  excess 


•  8.  C.  17  N.  T.  Civ.  Pro.  857,  aifg.,  17  Jbh,  N.  C.  107,  wvi'g, 
6  K.  T.  Civ.  Pro.  369. 
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of  that  authorized  bj  section  2284  of  the  Code  of  Civil 
Procedure,  which  govema  the  extent  of  a  fine  that  may  be 
imposed  upon  one  who  has  been  adjudged  to  have  been 
guilty  of  a  contempt  of  Court  within  the  provisions  of 
section  14. 

It  is  urged  on  this  motion  that,  even  if  the  Court  finds 
that  the  defendant  verified  and  interposed  an  answer 
which  alleged  false  matter  by  way  of  defense,  still  he  may 
not  be  punished,  because  the  answer  contained  one 
averment  which  was  not  false,  and  which  put  the  plaintiff 
to  his  proof,  and,  therefore,  the  delay  which  resulted  would 
have  occurred  had  the  false  defense  not  been  set  up.  One 
difficulty  with  defendant's  contention  is  that  the  averment 
upon  which  he  relies  did  not  put  in  issue  the  allegation  in 
the  complaint.  The  complaint  alleged  the  incorporation 
of  the  plaintiff  under  the  laws  of  the  State  of  New  York, 
The  answer  «  denies  any  knowledge  or  information  suffi- 
cient  to  form  a  belief  as  to  such  allegation.  This 
allegation  was  not  sufficient  to  require  plaintiff  to  make 
proof  of  the  existence  of  the  corporation,  because  section 
1776  of  the  Code  distinctly  provides  that  such  ^roof  need 
not  be  made  except  where  the  verified  answer  contains  the 
affirmative  allegation  that  the  plaintiff  is  not  a  corporation. 
The  attempted  denial  in  defendant's  answer  is  not  an 
affirmative  allegation  that  the  plaintiff  is  not  a  corporation. 
Concordia  Savings  Aid  Asso.  v.  Read,  93  N.  T.  474. 

This  brings  us  to  the  question  of  punishment.  Section 
2281  of  the  Code  provides  when  and  how  a  party  adjudged 
guilty  of  contempt  shall  be  punished,  and  section  2284 
fixes  the  limits  within  which  a  Court  may  measure  out  the 
fine  to  be  imposed.  It  provides  that,  "  if  an  actual  loss  or 
injury  has  been  produced  .  •  •  •  a  fine  sufficient  to 
indemnify  the  aggrieved  party  must  be  imposed ;  .  .  .  . 
where  it  is  not  shown  that  such  an  actual  loss  or  injury  has 
been  produced,  a  fine  must  be  imposed  not  exceeding  the 
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amount  of  the  complainant's  costs  and  expenses^  and  $250 
in  addition  thereto/' 

If;  then^  the  evidence  requires  the  finding  that 
the  plaintiff  did  sustain  actual  loss,  and  affords  a  basis 
for  a  determination  of  the  extent  of  that  loss^  the  last 
sentence  quoted  is  not  applicable,  and  the  previous  one, 
which  requires  a  fine  sufficient  to  indemnify  the  aggrieved 
party  is.  Now,  it  appears  that  on  the  8th  day  of  Decem- 
ber, 1893,  the  plaintiff  moved  this  case  for  trial  at 
the  Ulster  circuit,  and  obtained  a  judgment  for  damages 
and  costs  in  the  sun/ of  $626.03.  Had  the  answer  not 
been  interposed,  he.  would  have  been  entitled  to  a  judg- 
ment on  the  12th  day  of  November,  1893,  at  which 
time  it  appears  the  defendant  had  property  subject  to 
levy  and  sale  under  execution  greatly  exceeding  in  value 
the  amount  of  plaintiff's  judgment,  and  he  continued  to 
have  a  leviable  interest  in  property  of  a  greater  value 
than  such  judgment  for  at  least  ten  days  after  plaintiff 
would  have  been  entitled  to  enter  his  judgment  but  for  the 
misconduct  of  the  defendant.  The  evidence,  therefore, 
requires  the  finding  that,  but  for  the  interposition  of  the 
false  answer,  the  plaintiff  would  in  the  ordinary  course, 
have  made  the  amount  of  his  judgment  out  of  defendant's 
property. 

Compliance  with  the  requirements  of  the  statute, 
therefore,  makes  it  necessary  to  impose  upon  defendant  a 
fine  equal  in  amount  to  the  face  of  the  judgment  with  the 
costs  of  this  proceeding  added,  which  are  fixed  at  the  sum 
of  $50. 

Let  an  order  be  entered  accordingly. 
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BRADY,  Afpelllakt,  v.  NALLY,  RESPOKDBarr. 

Superior  Court  op  the  Cnr  op  New  York,  General 

Term,  April,  1894. 

^^  539,  540. 

Variance  hetween  pleading  and  prw>f''Whm  motertoZ. 

When  an  answer  sets  np  ae  a  oonnter-claim,  a  canae  of  action  for  plumb- 
ing materials  and  labor  alleged  to  have  been  furnished  by 
defendant  to  plaintiff,  amounting  to  $4496.60  and  the  proof 
showed  a  contract  for  $11,000  embracing  besides  plumbing  materi- 
als and  labor,  gas-fltting,  sewer-excavating  and  labor  connected 
therewith,  of  which  contract  price  there  remained  unpaid  the  sum 
of  $4469.66, — HeldAhtA,  there  was  a  variance  between  the  pleading 
and  the  proof,  and  that  a  finding  sustaining  the  cause  of  action 
proved,  necessitated  the  reversal  of  the  Judgment,  and  a  new  trial 
of  all  the  issues.  i 

A  party  cannot  allege  one  thing  and  prove  and  recover  on  another. 
He  must  prevail  according  to  the  case  made  by  his  pleadings,  or 
not  at  all. 

(Decided  Apnl  2,  1894.) 

Appeal  by  the  plaintiff  !from  a  judgment  entered 
apon  the  report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

WiUiam  H.  Amatuc,  {AmouXj  RUch  &  Woodfordy 
attorneys),  for  plaintiff,  appellant 

Henry  Steinerty  for  defendant,  respondent. 

Gildersleeve.  J. — The  plaintiff  appeals  from  the 
judgment  rendered  herein,  so  far  as  it  relates  to  the 
allowance  of  a  certain  counter-claim.  The  counter-claim 
was  set  up  in  the  answer  as  follows,  vie,: 
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^^  Andy  for  a  farther  and  third  coanter-c.aim  to  said 
piaintifiTs  claim  herein,  the  defendant  alleges  that  at  divers 

times  between  the  16th  day  of  May,  1888;  and  the 

day  of y  1888,  this  defendant,  at  the  special  instance 

and  request  of  the  plaintiff  herein,  famished  to  said 
plaintiff  plumbing  materials  and  labor,  at  the  school-house, 
situated  on  the  northeasterly  corner  of  Ninety-sixth  Street 
and  Lexington  Avenue,  in  the  City  of  New  York,  and  that 
said  materials  and  labor  have  amounted  to  the  sum  of 
$4495.60,  but  no  part  of  said  sum  has  been  paid." 

Under  this  allegation,  which  claims  an  indebtedness 
for  plumbing  material  and  labor  of  the  value  of  $4495.60, 
the  referee  has  found  a  contract  for  $11,000,  embracing, 
besides  plumbing  materials  and  labor,  gas  fittings,  sewer 
excavation,  and  pipes  for  sewers  and  gas,  and  labor  con- 
nected therewith;  and  the  referee  has  found,  further^ 
^^  that  the  plaintiff  has  failed  to  pay  the  defendant  for  work 
performed  and  materials  ftimished  under  said  contract,  as 
in  and  by  said  contract  provided,  amounting  to  the  sum  of 
$4496.66."  The  evidence  discloses  that  the  work  actually 
done  consisted,  in  part,  of  putting  in  a  sewer  and  blasting 
on  three  different  drains.  So  far  as  appears,  the  work  and 
materials  not  paid  for,  and  for  which  an  award  is  made  in 
excess  of  plaintiff's  claim,  might  not  have  included  any 
plumbing  material  and  labor  whatever. 

It  will  not  do  to  allege  one  thing,  and  then  prove 
another,  and  be  allowed  to  recover  thereon.  The  rule  is 
correctly  stated  in  AlboWs  Brief  on  Pleadings  (section 
1027,  p.  802),  as  follows  ;  "  A  party,  whether  plaintiff  or 
defendant,  must  prevail  according  to  the  case  made  by 
his  pleadings,  or  not  at  all,  secundum  allegata  as  well  as 
probata:^  See  Wright  v.  Delafield,  25  N.  F.  266 ;  Day 
V.  Town  of  New  Lots,  107  N.  Y.  148 ;  Delany  t;.  Van 
Derveer  7,  K  Y.  Supp.  132. 

The  findings  of  fact  do  not  sustain  the  allegations  of 
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the  answer  in  respect  of  the  counter-claim  tinder  considera- 
tion. The  proper  remedy  is  a  reversal  of  the  entire 
judgment;  and  a  new  trial  of  all  the  issues.     Goodsell  t;. 

Tel.  Co.  109  N.  T.  147. 

Judgment  reyersed,  and  a  new  trial  granted  with 
costs  to  abide  the  event. 

Sedgwick,  C.  J.,  and  DuoBO,  J.,  concurred* 


SMITH  V.  SMITH. 


Supreme  Coubt,  Third  Department,  Saratoga  Countt^ 

Special  Term,  Januart,  1894. 

^  1229. 

Divorce— entry  of  judgment  in  acHon  tried  before  referee. 

The  pTOTiBion8''of  the  Code  of  Civil  Procednre  that  in  a  matrimonial 
action,  tried  before  a  referee,  no  jadgment  shall  be  entered  without 
a  direction  by  the  court,  does  not  authorize  a  reriew  by 
the  special  term  of  the  report  of  the  referee,  but  simply  authorizes 
the  court  to  intervene  and  prevent  a  judgment  where  it  would 
be  plainly  erroneous. 

Where  the  issues. in  a  matrimonial  action  have  been  fully  and  fairly 
tried  before  a  referee  appointed  to  hear  and  determine,  his 
decision  should  stand  as  a  guide  to  the  court  in  rendering  the 
Judgment,  unless  some  uigust,  inadvertent  or  unwise  ruling 
appears,  which  tends  to  undermine  the  safeguards  which  the  court 
throws  around  the  indissolutability  of  the  marriage  ties,  and  in 
such  case  alone  should  the  special  term  intervene. 

In '  such  an  action  an  error  of  law  should  be  reviewed  not  by  the 
special  term,  but  by  the  general  term. 

{Deoided  Jantutry,  1804.) 

Application  by  defendant  for  confirmation  of  report  of 
referee  appointed  to  hear  and  determine  issues  in  action 
for  divorce. 
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The  opinion  states  the  facts. 

J.  L.  Henning  and  Myer  Nussbaum  for  defendant  and 
motion.  • 

Charles  F.  Boyle  for  plaintiff^  opposed. 

Russell,  J. — A  motion  is  made  to  confirm  the  report 
of  a  referee  appointed  to  hear  and  determine  the  issues  in 
an  action  of  diyorce  on  the  ground  of  adultery,  in  which 
there  was  was  an  affirmative  defense  of  adultery  on  the 
part  of  the  defendant,  and  a  counter-claim  of  the  same 
issue,  asking  for  an  affirmative  judgment  in  favor  of  the 
defendant. 

The  reference  was  to  Judge  Houghton,  of  Saratoga 
Springs ;  and  after  hearing  the  evidence,  voluminous  in 
its  character,  the  referee  reported  in  favor  of  the  defend- 
ant :  Firstly,  that  he  had  not  committed  adultery ;  and 
secondly,  that  the  plaintiff  had  committed  adultery,  and 
awarded  a  divorce  to  the  defendant. 

Upon  the  motion  to  confirm  the  report,  the  plaintiff 's 
counsel  objects  that  the  evidence  was  insufficient  to  justify 
the  finding  that  the  defendant  had  not  committed  adultery, 
and  also  that  there  was  no  sufficient  evidence  to  support 
the  finding  that  the  plaintiff  had  committed  adultery.  The 
Court  at  special  term  is  therefore  asked  by  the  plaintiff's 
counsel  to  review  the  findings  of  the  referee,  both  upon 
the  merits  and  for  errors  committed  upon  the  trial  in 
ridings  upon  evidence,  in  order  to  reach  the  result  that 
the  motion  to  confirm  the  report  should  be  denied. 

Section  1228  of  the  Code  of  Civil  Procedure  provides 
that  the  report  of  a  referee  to  hear  and  determine  shall 
stand  as  a  decision  of  the  Court ;  and  upon  it,  as  a  matter 
of  course,  a  judgment  may  be  entered,  without  further 
application  to  the  Court,  upon  the  merits. 
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But  section  1229  modifies  this  prorision  in  matri- 
monial actions  so  as  to  require  that  the  judgment  itself 
shall  be  rendered  by  the  Court.  It  is  obvious  that  the 
intent  of  the  legislatprC;  in  this  variance  in  such  actions, 
was  simply  to  provide  that  no  judgment  in  such  actions 
should  ever  be  rendered  without  a  direction  by  the  Court, 
and  the  purpose  of  this  rule  is  also  obvious.  It  is  against 
public  policy  that  the  marriage  contract  should  be  dissolved 
by  agreement,  honest  or  collusive.  The  principle  which 
protects  this  relation  carries  its  necessity  into  every  form 
of  procedure  in  Court  in  divorce  actions,  even  where  a 
referee  to  hear  and  determine  has  been  appointed  by  the 
Court  in  a  divorce  action,  and  one  cannot  be  appointed  with- 
out the  order  or  direction  of  the  Court;  and  his  decision  is  not 
the  final  judgment,  but,  for  the  protection  of  the  policy  of 
the  public  in  its  respect  for  marriages,  the  Court  itself  must 
be  satisfied  that  the  divorce  is  fairly  granted.  Otherwise, 
a  referee  who  is  appoiuted  to  hear  and  determine  might 
feel  compelled,  upon  the  evidence  presented,  to  award  a 
divorce,  while  the  Court  which  has  to  pronounce  the  judg- 
ment, in  its  broader  scope  and  power,  might  interpose  its 
veto;  so  that,  notwithstanding  there  was  prima  facie 
evidence  of  adultery,  sufficient  having  appeared  upon  the 
trial  or  by  proof  aliunde  to  justify  it,  it  might  refuse  to 
award  judgment.  All  of  this  is  not  intended  as  a  review 
by  the  special  term  of  the  report  of  a  referee  of  limited 
power,  as  in  ordinary  cases  of  that  kind,  nor  is  it  intended 
to  stand  for  an  appeal  to  the  general  term  from  the  referee's 
decision,  or  judgment  entered  on  the  referee's  decision, 
where  all  of  the  questions  arising  before  the  referee  can  be 
properly  heard  and  determined.  It  is  simply  an  authority 
to  the  Supreme  Court  to  intervene,  and  prevent  a  judgment 
from  being  entered  which  would  justify  the  consummation 
of  a  new  marriage  by  the  successful  party,  and  the 
complications  arising  from  the  existence   of  a  judgment 


VOL.   XXm.  389 


Smith  v.  Smith. 


which  might  be  plainly  erroneous.  The  principle  alluded 
to  would  not  require  the  Court  to  scrutinize  closely  the 
eyidencO;  where  the  decision  of  the  referee  was  against  any 
divorce^  for  in  such  cases  the  marriage  is  protected  and 
preserved. 

Therefore  this  Court;  in  the  case  at  bar^  will  not 
consider  the  conflicting  evidence  and  inferences  arising 
upon  the  referee's  finding  that  the  defendant  had  not 
committed  adultery^  as  such  a  review  is  not  within  the 
scope  of  the  meaning  of  section  1229;  or  thd  reason  upon 
which  it  is  founded. 

The  plaintiff's  counsel  asks  the  Court  to  review  the 
affirmative  finding  in  favor  of  a  divorce  for  the  defendant 
on  the  ground  that  there  is  not  sufficient  evidence  to  justify 
the  finding  of  such  a  legal  conclusion.  This  presents  a 
somewhat  different  question  from  the  antecedent  one.  In 
the  original  issue  upon  which  the  order  of  reference  waa 
made,  there  was  an  affirmative  counter-claim;  as  well  as  the 
defense;  of  adultery  on  the  part  of  the  plaintiff.  It  was 
jiot  sufficiently  broad;  and  the  Court;  pending  the  hearing 
upon  the  reference;  allowed  a  supplemental  answer  averring 
adultery  by  the  plaintiff;  committed  after  the  commence* 
roent  of  the  action.  As  the  testimony  h^d  largely  been 
given  showing  the  acts  of  adultery  by  the  plaintiff  prior  to 
the  service  6f  the  supplementary  answer;  the  plaintiff's 
counsel  now  claims  that  this  evidence  could  not  be  used  in 
support  of  the  supplementary  answer  without  being  re-given. 
His  objection  does  not  go  upon  this  argument  to  the  extent 
that  the  supplementary  issue  destroyed  the  force  of  the 
order  of  reference^  This  evidence  was  competent  and 
proper;  if  not  for  an  affirmative  decree  of  divorce  in  favor 
of  the  defendant;  at  least  for  the  purpose  of  destroying 
plaintiff's  power  to  procure  a  divorce  from  the  defendant ; 
she  being  also  a  guilty  party,  even  if  he  was  also.  When 
the  supplementary  answer  was  given;  the  evidence  in  the 
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case  tnight  apply  to  all  of  the  issues  arising  upon  the 
pleadings.  This  was  so  held  by  the  referee/ and,  if  he  has 
committed  an  error  in  this  respect,  that  error  should  be 
reviewed  bj  the  general  term  upon  appeal,  instead  of  the 
special  term  in  pronouncing  judgment  in  this  action. 

Where  the  issues  have  been  fully  and  fairly  tried 
before  a  referee  to  hear  and  determine,  his  decision  should 
stand  as  a  guide  for  the  court  in  rendering  judgment,  unless 
some  unjust  or  inadvertent  or  unwise  ruling  appears,  which 
tended  to  destroy  the  safeguards  which  the  court  throws 
around  the  indissolubility  of  the  marriage  tie.  In  such  a 
case,  and  such  case  alone,  should  the  special  term  intervene. 
I  think  this  doctrine  is  a  reasonable  one,  and  is  also 
sustained  by  the  authorities.  Schroeter  v,  Schroeter,  23 
Hufiy  230 ;  Ryerson  v.  Ryerson,  7  N.  T.  Supp.  726 ;  Rosa 
V,  Ross,  31  Hun.  140 ;  McCleary  v.  McCleary,  30  Mun. 
154 ;  Matthews  t;.  Matthews,  53  Hun.  244. 

Judgment  is  therefore  ordered  for  the  defendant,  in 
accordance  with  the  conclusion  of  the  referee. 


FRASER,  et  aly  Appellants,  t;.   GRANITE    STATE 

PROVIDENT  ASSOCIATION,  Impleaded,  Etc. 

■ 

Superior  Court  of  the  Cfty  op  New  York,  General 

Term,  April,  1894. 

^  1775- 

Pleading— avenneni  of  domicile  of  foreign  oorporafton. 

In  an  action  against  a  foreign  corporation,  the  faUure  to  state  in  the 

complainty  the  state,  country  or  goverment  by  or  nnder  whose 

laws  the  defendant  was  created,  as  required  by  section  1775  of  the 

.  code  of  civil  procedure,  is  not  a  defect  of  substance,  and  cannot 

be  taken  adyantage  of  by  demurrer,  but  the  remedy  ia  by  motiOB. 

Fox  V.  Erie  Preserving  Co.  (93  N.  F.  6),  followed 

{Decided  Apnl  2, 1894.) 


VOL.   XXm.  391 


Eraser  v.  Granite  State  Provident  AaBociation. 

Appeal  by  the  plaintiff  from  interlocutory  and  final 
judgments  suataining  demurrer  to  the  complaint,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  opinion  states  the  facts. 

2).  M.  Porter  J  for  plaintiff,  appellant. 

Phillip  Carpenter  J  for  defendant,  respondent 

GiLDERSLEEVB,  J. — Plaintiffs  allege  in  the  complaint 
that  the  defendant,  Granite  State  Provident  Association  ^'  is 
a  foreign  corporation."  This  defendant  corporation  de- 
murred to  the  complaint  upon  the  ground  ^^  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
said  defendant."  The  Court  below  sustained  the  demurrer 
upon  the  ground  that  plaintiff's  omitted  to  alleged  the 
state,  country,  or  government  by  or  under  whose  laws  the 
demurring  defendant  was  created.  The  Code  of  Civil 
Procedure  (§  1775)  provides  as  follows : 

^^  In  an  action  brought  by  or  against  a  corporation,  the 
complaint  must  aver  that  the  plaintiff  or  the  defendant,  as 
the  case  may  be,  is  a  corporation  ;  must  state  whether  it  is 
a  domestic  or  foreign  corporation,  and  if  the  latter  the 
state,  country  or  government  by  or  under  whose  laws  it 
was  created." 

It  is  the  contention  of  the  respondent  that  the  complaint 
omits  an  allegation  required  by  law,  and  is,  therefore, 
demurrable.  A  somewhat  sharp  conflict  of  authorities  is 
presented  by  both  special  and  general  term  decisions  bear- 
ing upon  the  question  we  are  here  called  upon  to  decide. 
We  favor  the  authorities  which  support  plaintiff's  claim, 
that  the  omission  is  of  a  formal  allegation,  which  offers  no 
ground  for  demurrer.  The  fact  omitted  does  not  go  to  the 
cause  of  action,  and  is,  therefore,  not  demurrable. 
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In  Fox  V.  Erie  Preserving  Co.  (93  N.  T.  54),  the  Court 
of  Appeals  say :  ^^  The  allegation  that  defendant  is  a 
corporation  is  no  part  of  the  cause  of  action  but  simply 
relates  to  the  character  or  capacity  of  the  defendant^'  If 
the  allegation  as  to  the  corporate  character  of  the  defendant 
may  be  omitted,  and  a  cause  of  action  still  be  stated,  the 
defect  under  consideration,  which  is  an  omission  to  set 
forth  the  state,  country,  or  government  by  or  under  whose 
laws  the  alleged  foreign  corporation  was  created,  cannot  be 
said  to  be  one  of  substance,  which  can  be  taken  advantage 
of  by  demurrer. 

The  cause  of  action  herein  is  not  dependent  upon  the 
fact  whether  the  corporation  is  domestic  or  foreign ;  and, 
if  foreign,  it  is  immaterial  to  the  cause  of  action  to  what 
state,  country,  or  government  the  corporation  is  indebted 
for  its  existence.  It  is  true  that  section  1775  of  the  Code 
entitles  the  defendant  corporation  to  require  the  plainti£fs 
to  advise  it  by  statement  in  the  complaint  as  to  what  was 
the  state,  coimtry,  or  government  by  or  under  whose  laws 
the  corporation  was  created.  But  this  right  of  the  defend* 
ant  corporation  must  be  obtained  by  motion.  Laney  v. 
Laney,  UN.  Y.  Supp.  319 ;  Rothchild  v.  Railway  Co.  10 
N.  Y.  Supp.  36 ;  Furniture  Co.  v.  Grumme,  10  Civ.  Pro. 
176. 

The  final  judgment,  interlocutory  judgment,  and  order 
sustaining  the  demurrer  must  be  reversed,  with  costs,  and 
the  respondent  permitted  to  answer  on  payment  of  costs 
within  ten  days  after  the  entry  of  the  judgment  of  reversal. 

Sedwick,  C.  J.,  and  DuGSO,  J.,  concurred. 
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SMITH,  Rbspondbnt  v.  INGHAM  UNIVERSITY, 

Appellant. 

SUPBEHB    C!OUBT,    FiFTH    DePABTHENT*   GeHEBAL    TeBM, 

April,  1804. 
§998. 

Appeal— effect  of  failure  to  make  or  file  oaee. 

An  appeal  eannot  be  dismiBsed  beeanse  of  the  failure  of  the  appellant 
to  aerve  a  case  and  exceptions  within  the  time  preeoribed  dierefor 
and  the  only  effect  thereof  is  to  leare  the  party  to  argne  his 
api>eal  on  the  Judgment  roll. 

The  fact  that  a  party  has  waived  his  right  to  have  an  appeal  taken 
by  14m  from  a  judgment  heard  apon  a  case,  is  determined  under 
the  rules  and  practice  of  the  court,  both  where  he  omits  to  make 
a  case  and  where  he  fails  to  file  it  after  it  is  settled,  by  an  order 
declaring  the  case  abandoned,  made  at  special  term  upon  notice. 

The  practice  where  a  case  has  been  declared  abandoned  and  the  appel- 
lant fails  to  serve  the  papers  upon  which  the  appeal  is  to  be  heard 
stated, and  the  application  of  the  special  rule  in  the  fifth  depart- 
ment, requiring  an  affidavit  that  the  case  has  been  settled,  signed 
and  filed  as  a  condition  of  filing  a  note  of  issue  for  the  general 
term,  explained. 

(Decided  April  12, 1894.) 

Motion  by  plaintiff  that  this  cause  be  stricken  from 
the  general  term  calendar  and  the  judgment  in  favor  of 
plaintiff,  appealed  from,  affirmed. 

The  opinion  states  the  facts. 

Bowen  A  WasKbumy  for  nlaintiff.  respondent,  and 
motion.  ^ 

'Xaines  Bras.j  for  defendant,  appellant,  opposed. 

Haight,  J. — So  much  confusion  exists  with  reference 
to  the  disposing  of  appeals  in  the  Court,  on  account  of  the 
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delay  in  the  prosecution  thereof,  that  we  have  thought  it 
wise  to  restate  the  practice, 

An  appeal  cannot  be  dismissed  on  account  of  the 
failure  of  the  appellant  to  serve  a  case  and  exceptions 
within  the  time  prescribed  therefor.  The  only  effect  of 
such  omission  is  to  leave  the  party  to  argue  his  appeal  on 
the  judgement  roll.  Schwarz  v.  Weber,  103  N.  Y.  658 ; 
Berger  r.  Dubemet,  7  Bobt  1 ;  Brown  v.  Hardie,  5  id.  678  j 
Rankin  v.  Pine,  4  AN).  Pr.  309- 

Kule  33  provides  that :  ^^  If  the  party  shall  omit*  to 
make  a  case  within  the  time  above  limited,  he  shall  be 
deemed  to  have  waived  his  right  thereto ;  and  when  a  case 
is  made,  and  the  parties  shall  omit,  within  the  several 
times  above  limited,  the  one  party  to  propose  amendments, 
and  the  other  to  notify  an  appearance  before  the  justice, 
surrogate  or  referee,  they  shall  respectively  be  deemed,  the 
former  to  have  agreed  to  the  case  as  proposed,  and  the 
latter  to  have  agreed  to  the  amendments  as  proposed." 

Rule  35  provides  that :  ^'  Where  a  party  makes  a  case 
or  exceptions,  he  shall  procure  the  same  to  be  filed  within 
ten  days  after  the  same  shall  be  settled,  signed  and  ordered 
to  be  filed,  or  it  shall  be  deemed  abandoned  unless  the  time 
is  extended  by  order.  •  .  •  And  on  filing  affidavit  that 
such  case  or  exceptions  has  not  been  filed  and  showing  the 
time  of  the  settlement  thereof,  and  the  date  of  such  order, 
and  that  more  than  ten  days  have  elapsed  from  the  time  of 
such  order,  or  from  the  expiration  of  the  time  to  which  it 
was  extended,  an  order  of  course,  may  be  entered  declar- 
ing the  same  abandoned  and  the  party  may  proceed  as  if 
no  case  or  exceptions  had  been  made." 

It*  will  be  observed  that  under  rule  33,  if  the  party 
shall  omit  to  make  a  case  within  the  time  limited,  he  shall 
be  deemed  to  have  waived  his  right  thereto,  and  that  under 
rule  35,  if  he  omit  to  file  the  case,  when  settled,  within  the 
time  limited,  he  shall  be  deemed  to  have  abandoned  it.     As 
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to  the  former,  the  rule  dpes  not  point  out  how  the  waiver  is 
to  be  determined,  but  in  the  latter,  the  rule  specificallj 
provides  how  the  question  of  abandonment  shall  be  es- 
tablished. No  reason  is  apparent  why  the  practice  provided 
for  the  determination  of  the  question  in  one  case  should  not 
prevail  in  the  other.  iThe  courts  have  consequently 
adopted  the  practice  prescribed  by  rule  35,  in  determining 
the  question  of  waiver  under  rule  33.  Carraher  v. 
Carraher,  42  How.  Pr.  458 ;  Phelps  v.  Swan,  2  Sweeny^ 
696 ;  Ward  v.  Railroad  Co.  Id.  701 ;  Anon.  36  How.  Pr. 
366 ;  Insurance  Co.  t;.  Dwight,  1  HUt.  50. 

Rule  40  provides  that :  ^^  Enumerated  motions  shall 
be  noticed  for  the  first  day  of  the  term  by  either  party  on 

a  notice  of  eight  days The  party  whose  duty 

it  is  to  furnish  the  papers  shall  serve  a  copy  on  the  opposite 
party,  except  upon  trial  of  issues  of  law,  at  least  eight  days 
before  the  time  for  which  the  latter  may  be  noticed  for 
argument.  If  the  party  whose  duty  it  is  to  furnish  the 
papers  shall  neglect  to  do  so,  the  opposite  party  shall  be 
entitled  to  move,  on  affidavit  and  on  four  days'  notice  of 
motion,  that  the  cause  be  struck  from  the  calendar  (which- 
ever party  may  have  noticed  it  for  argument)  and  that 
judgment  be  rendered  in  his  favor.'' 

The  practice,  therefore,  is,  if  the  appellant  fails  to 
serve  his  case,  or  have  it  settled,  signed,  pr  filed  within  the 
time  prescribed  by  the  rules,  the  respondent  may  apply,  on 
notice,  to  the  special  term,  to  have  the  case  declared  waived 
or  abandoned  in  accordance  with  the  provisions  of  the  rules 
33  and  35.  If  the  special  term  grants  the  motion,  the 
appellant  may  still  have  his  appeal  heard  upon  the  judg- 
ment roll,  by  causing  the  papers  to  be  printed  and  served 
in  accordance  with  the  provisions  of  rule  40.  After  the 
entry  of  an  order  declaring  the  case  and  exceptions 
waived  or  abandoned,  the  respondent  may  notice  the  case 
for  argument,  and  place  it  upon  the  calendar ;  and,  if  the 


306  CIVIL  PROCEDURE  REPORTS. 

Smith  0.  iDgham  Univenity. 

appellant  neglects  to  serve  upon  the  respondent  the  papers 
upon  which  the  appeal  is  to  be  heard  within  the  time 
prescribed;  the  respondent  may  moye  on  affidavit^  and  on 
four  days'  notice  of  motion,  that  the  case  be  struck  from 
tiie  calendar,  and  that  judgment  be  rendered  in  his  favor. 

In  the  city  of  New  York  it  has  been  the  practice  to 
require  the  respondent  to  apply  to  the  court,  or  a  judge 
thereof,  for  an  order  to  put  the  case  on  the  calendar,  in 
accordance  with  a  special  rule  to  that  effect  existing  in 
such  city.  ,  But  we  have  no  such  rule  in  this  department. 

We  have,  however,  a  special  rule  which  provides  that : 
''  In  every  case  which  is  to  be  brought  on  for  argument 
upon  a  case  or  a  case  containing  exceptions,  the  note  of 
issue  filed  with  the  clerk  shall  be  accompanied  by  an 
affidavit  stating  that  the  case  has  been  settled,  signed  and 
filed,  and  specifying  the  time  and  place  of  such  filing ; 
otherwise  the  case  shall  not  be  put  upon  the  calendar." 

This  rule  has  reference  only  to  causes  which  are  to  be 
heard  upon  a  case^  or  a  case  containing  exceptions  and  has 
no  application  to  an  appeal  which  is  to  be  heard  upon  the 
judgment  roll  alone.  After  an  order  has  been  entered 
declaring  a  case,  or  a  case  containing  exceptions,  waived  or 
abandoned,  the  cause  may  be  placed  upon  the  calendar, 
and  no  affidavit  is  required  to  accompany  the  note  of  issue. 

The  special  term  has  power  to  excuse  and  open 
defaults,  and  to  extend  the  time  to  make  and  serve  case  or 
case  containing  exceptions,  and  all  motions  of  this  charac- 
ter should  be  made  in  that  Court. 

The  motion  should  be  denied,  but,  in  this  case,  without 
costs  to  either  party. 

DwiaHT,  P. X,  Lewis  and  Bradlet,  JJ.,  concurred. 
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HAAS  V.  SWICE,  et  dL 

ScpsEME  CoiJBT,  FiBST  Depabthent,  New  Tobe  CooinT, 

Special  Tebu,  Febbdabt,  1894. 

^653. 

Attaohment— within  vkai  time  indemnity  bond  should  he  given  or  propertif 

delivered  to  claimant 

Where  property  valued  at  $14,500  levied  upon  under  an  attachment 
was  claimed  by  a  third  person  and  the  title  thereto  was  found 
to  be  in  the  claimant,  and  within  forty- eight  hours  thereafter 
the  plaintiff  gave  a  bond  of  indemnity  with  two  sureties,  who 
each  made  affidavit  that  he  was  worth  over  $00,000  over  and 
above  all  liabilities,— HeZd,  that  the  bond  of  indemnity  was 
given  in  time,  and  that  a  motion  to  compel  the  sheriff  to  deliver 
the  property  to  the  claimant  should  be  denied,  and  another  motion 
that  he  be  required  to  file  bond  and  serve  a  copy  with  notice  of 
justification  npon  the  claimant  should  be  granted. 

The  word  ''  forthwith  "  in  section  658  of  the  Code  of  Civil  Procedure 
requiring  that  the  sheriff  forthwith  deliver  such  attached  property 
to  claimant  in  whom  the  sheriff's  jury  has  found  the  title,  unless 
the  plaintiff  gave  an  undertaking,  means  within  a  reasonable  time, 
without  unreasonable  delay  and  with  due  diligence  under  the 
circumstances  of  the  case. 

New  York  Central  Insurance  Co.  v.  National  Ins.  Co.  (20  Barb.  468), 
luman  v.  Western  Fire  Ins.  Co.  12  Wend.  45),  Bennett  r.  Lycoming 
&  Erie  Ins.  Co.  (67  N.  F.  274,  followed. 

(Decided  February  Br  1894.) 

Motion  by  Ettie  Swick,  claimant^  that  the  sheriff  of 
the  city  and  county  of  New  York  be  directed  to  deliver 
property  levied  upon  by  him  under  an  attachment^  and 
claimed  by  her^  to  her ;  also  motion  by  the  plaintiff  that 
the  said  Sheriff  be  required  to  accept  the.  undertaking  of 
indemnity  given  by  them  and  file  the  same  in  accordance 
with  the  statute. 

The  facts  sufficiently  appear  in  the  opinion* 
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S.  B.  StOeSy  for  plaintiff. 

James  Murphy  {CamfbeU  dt  Murphffy  Attorneys),  for 
Ettie  Swick,  claimant^  etc. 

Lawbekge,  J. — ^In  thb  case  there  are  two  motioiiB. 
One  is  by  third  party  claimants,  claiming  the  deliyery  to 
them  of  certain  property  levied  upon  by  the  Sheriff,  under 
and  by  virtue  of  a  warrant  of  attachment  issued  in  this 
action,  on  the  grounds  that  a  Sheriff's  jury  has  found  the  title 
to  the  goods  claimed  by  them  to  be  in  the  claimants,  and 
on  the  further  ground  that  no  bond  or  undertaking  of  in? 
demnity  has  been  given  to  the  Sheriff.  The  second  motion 
is  made  by  the  plaintiff  to  compel  the  Sheriff  to  accept  the 
undertaking  which,  he  claims,  has  been  given  by  him,  and 
to  file  the  same  in  accordance  with  the  statute. 

The  proper  disposition  of  these  motions  involves  a 
construction  of  section  658  of  the  Code  of  Civil  Procedure 
as  amended  by  the  Laws  of  1888. 

That  section  provides,  in  substance,  that  if  by  their 
inquisition  the  jury  find  the  property  of  the  goods  or  effects 
to  have  been  in  the  claimant  at  the  time  of  the  levy,  the 
sheriff  must  forthwith  deliver  them  to  him  or  his  agent, 
unless  the  plaintiff  gives  an  undertaking,  with  sufficient 
sureties,  to  indemnify  the  sheriff  for  the  detention  thereof. 

The  section  also  provides  that  if  the  undertaking  is 
given,  the  sheriff  must  detain  the  goods  or  effects,  as  the 
property  of  the  defendant ;  and  in  the  county  of  New  York, 
where  an  undertaking  is  given  to  indemnify  the  sheriff,  he 
must  within  two  days  after  the  giving  of  the  said  undertaking 
cause  the  same  to  be  filed  in  the  office  of  the  court  out  of 
which  the  attachment  was  issued,  and  serve  upon  the  claim- 
ant or  his  agent,  and  the  attaching  creditor  or  the  attorney 
whose  name  is  subscribed  to  the  warrant  of  attachment,  a 
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copy  of  the  said  undertaking,  with  a  notice  of  the  justifi- 
cation of  the  sureties  thereon. 

It  is  then  provided  that  the  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  attachment 
was  issued  at  a  time  to  be  specified  in  the  notice,  which  must 
be  not  less  than  two,  nor  more  than  five  days  after  serving 
the  said  notice. 

The  remainder  of  this  section  provides  as  to  the  pro- 
cedure on  said  examination,  and  it  is  not  necessary  to  be 
recited  for  the  purpose  of  disposing  of  these  motions* 

It  is  conceded  in  this  case  that  the  sheriff's  jury  found 
the  property  levied  upon  to  be  in  the  claimants  on  the  15th 
of  January,  1894,  and  it  appears  by  the  plaintiff's  affidavits 
that  a  bond  of  indemnity  was  furnished  to  the  Sheriff  by 
the  plaintiff  on  the  17th  of  January,  1894,  with  two  sureties 
each  making  affidavits  that  he  was  worth  $60,000  over  and 
above  all  his  liabilities ;  and  as  the  property  levied 
upon  is  shown  by  the  affidavit  on  behalf  of  the  plaintiff  to 
have  been  worth  $14,500  in  all,  it  is  claimed  by  him  that 
the  bond  furnished  good  and  ample  security  to  the  sheriff 
for  all  damages  that  he  might  sustain  by  reason  of  the 
detention  of  the  goods;  and  that  it  was  the  sheriff's  duty, 
within  two  days  thereafter,  to  cause  the  same  to  be  filed 
and  to  have  given>  to  the  claimant  the  notice  of  justification 
required  by  section  658  of  the  Code. 

It  will  be  observed  that  the  section  under  considera- 
tion, if  the  property  is  found  in  the  claimant,  provides 
that  the  sheriff  must  forthwith  deliver  the  goods  to  the 
claimant,  unless  the  plaintiff  gives  an  undertaking,  etc. 

The  word  "forthwith"  does  not  necessarily  mean  at  the 
very  instant  of  the  rendition  of  the  verdict  of  the  sheriff's 
jury.  It  means  within  a  reasonable  time  ;  without  unrea- 
sonable delay;  with  due  dilligence  under  the  circumstancees 
of  the  case. 

In  Npw  York  Central  Ins.  Co.  v.  National  Protection 
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Ins.  Co.  (20  Barb.  468),  where  the  policy  required  notice 
of  loss  to  be  given  forthwith,  and  the  insured  knew  of  the 
loss  on  the  18th,  and  sent  notice  to  the  insurers  bj  mail 
on  the  23d,  the  notice  was  held  to  be  a  sufficient  compliance 
with  the  condition  of  the  policy  (see  to  the  same  effect, 
Inman  v.  Western  Fire  Ins.  Co.  12  Wend.  452,  and 
particularly  Bennett  v.  Lycoming  and  Erie  Ins.  Co.,  67 
N.  r.  274).» 

The  bond  having  been  given  in  this  case  within  forty- 
eight  hours  of  the  rendition  of  the  verdict  of  the  sheriff's 
jury,  I  think  that  the  requirements  of  the  Code  were 
satisfied,  and  that  it  then  became  the  duty  of  the  sheriff  to 
file  the  same  and  to  give  notice  of  justification. 

I  shall,  therefore,  direct  the  filing  of  the  bond, 
and  that  notice  of  justification  of  the  sureties  be  given  as 
required  by  section  658  of  the  Code  of  Civil  Procedure. 

Settle  order  on  notice. 


MUSSINAM  V.  HATTAN. 


Superior  Court  of  the  Crrr  of  New  Tork,  Specul 

Term,  April,  1894.^ 

^542. 

Complaint— right  to  amend  of  oowne. 

Where  before  answer  to  the  original  conplaiti  t  in  an  action,  the  plaint- 
iff served  an  amended  complaint  which  was  stricken  out  npon 
motion  of  the  defendant,  and  thereafter  the  defendant  answered 
the  original  complaint,  and  the  plaintiff  thereupon  served  another 
amended  complaint, — Held,  that  thiB  second  amended  complaint 
most  be  stricken  ont;  that  a  party  has  the  right  to  amend  his 

*  See  collection  of  cases  considering  the  meaning  of  the  word 
*<ibrthwith''  in  8  Amer.  andJEng,  Eno.  of  Law,  p.  571. 
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pleading,  bat  once  of  course,  snbject  to  the  power  of  the  court 
to  strike  out  for  cause  shown,  and  after  having  exercised  that 
right,  he  cannot  amend  without  application  to  the  court. 

It  $eems  that  an  amended  complaint  cannot  be  stricken  out,  on  the 
ground  that  it  sets  up  a  new  cause  of  action  not  stated  in  the 
original  complaint. 

{Decided  ApHl  21,  1894.) 

Motion  by  the  defendants  for  an  order  striking  out 
the  amended  complaint  served  herein  as  unauthorized  and 
improper. 

This  action  was  Drought  to  recover  certain  chattels^ 
alleged  to  belong  to  the  plaintiffs.  The  original  complaint 
herein  was  served  December  ISth^  1893^  and  an  amended 
complaint  was  served  January  18th,  1894^  and  on  February 
2y  1894^  a  motion  made  by  the  defendant  that  it  be  stricken 
out  on  the  groimd  that  it  plainly  and  entirely  changed  the 
cause  of  action  and  set  up  matters  which  had  occurred 
since  the  commencement  of  this  action  was  granted  unless 
the  defendant  should  elect  to  regard  the  amended  com- 
plaint as  a  supplemental  complaint.  This  the  defendants 
refused  to  do,  and  on  February  8th,  1894^  an  order  was 
entered  striking  out  the  said  amended  complaint.  There- 
after^  on  March  9th9  the  defendants  answered  the  original 
complaint)  and  on  March  22d  the  plaintiff's  attorneys 
served  another  amended  complaint.  Defendant  thereupon 
made  this  motion. 

Foley  iSk  PoweUf  for  defendants  and  motion. 

Peters  dk  BcHmson^  for  plaintiff;  opposed. 

OiLDERSLEEVE;  J. — This  is  a  motion  to  strike  out  an 
amended  complaint.  Before  service  of  the  answer  to  the 
original  complaint  the  plaintiff  served  an  amended  complaint 
which  was  subsequently  stricken  out  by  the  Court;  on  motion 
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of  defendant.  After  the  amended  complaint  had  been  so 
stricken  out^  the  defendant  served  his  answer  to  the  original 
complaint,  and  within  twenty  days  thereafter  plaintiff  served 
another  amended  complaint.  The  defendant  now  moves  to 
strike  out  this  second  amended  complaint. 

The  question  here  presented  is :  Can  the  plaintiff  serve 
two  amended  complaints ;  that  is,  when  the  first  amended 
complaint  has  been  stricken  out,  can  plaintiff  serve  a  second 
complaint,  as  of  coarse,  withont  costs  and  without  prejudice 
under  section  542  of  the  Codet  That  section  of  the  Code 
permits  a  pleading  to  be  amended  ^^once  by  the  party  of 
course,  without  costs,  and  without  prejudice  to  the  proceed- 
ings already  had,"  etc.,  ^^  within  twenty  days  after  the 
pleading,  or  the  answer  or  demurrer  thereto  is  served,  or  at 
any  time  before  the  period  for  answering  it  expires,"  etc 

This  second  amended  complaint  was  served  within 
twenty  days  after  service  of  the  answer  to  the  original 
complaint,  and  was,  therefore,  served  within  the  statutory 
liuiit  of  time  (Seneca  Bank  v.  Garlinghouse,  4  Haw* 
Pr.  174). 

But,  having  already  served  one  amended  complaint, 
can  plaintiff  serve  another  under  the  above  section  of  the 
Oodet  I  think  not.  The  Code  particularly  states  that  the 
complaint  may  be  once  amended.  The  Code  gives  plaintiff 
an  absolute  right  to  amend  his  complaint  once,  subject  to  the 
right  of  the  Court  to  strike  out  for  cause  shown  (Cooper  v» 
Jones,  4  Sand.  699 ;  Frank  v.  Bush,  2  N.  T.  Civ,  Pro.  250). 
The  plaintiff  has  availed  himself  of  this  right,  and  his 
amended  complaint  has  been  stricken  out  by  the  Court. 
He  cannot  go  on  serving  amended  complaints  indefinitely. 

I  can  find  no  authority  to  support  the  contention  that 
plaintiff  can  serve  a  second  amended  complaint,  as  a  matter 
of  right,  under  section  542  of  the  Code. 

Of  course,  under  section  544  of  the  Code,  plaintiff  is 
at  liberty  to  apply  to  the  Court  for  permission  to  serve  a 
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Bupplcmental  complaint ;  but  I  am  of  opinion  that  he  has 
already  exhausted  his  rights  under  section  542  of  the 
Code. 

The  ground^  however^  that  the  proposed  amended 
complaint  should  not  stand  for  the  reason  that  it  sets  up  a 
new  cause  of  action,  is  not  tenable  ;  for,  under  section  542 
of  the  Code,  the  plaintiff  may  amend  by  alleging  an  entirely 
new  cause  of  action,  because  this  section  contains  no 
restriction  as  to  the  nature  of  the  amendments  (Robertson 
V.  Robertson,  9  Daily y  44-52 ;  Devine  v.  Ducan,  2  J.&&. 
N.  C.  328);  but  all  the  causes  set  forth  in  the  amended 
complaint  should  be  of  the  same  class  and  of  a  class  to 
which  the  summons  is  appropriate  (Brown  v.  Leigh,  49 

jy:  r.  78). 

I  am  of  opinion  that  the  motion  to  strike  out  this 
second  amended  complaint  must  be  granted  with  $10  costSy 
with  leave  to  the  plaintiff  to  make  such  application  to  the 
Court  as  he  may  think  proper  with  regard  to  any  further 
pleading. 


SHEPHERD,  et  aly   Appellant  v.  SQUIRE,  et  oZ, 

Respondent. 

SUPBEME  COUBT,  FiFTH  DEPARTMENT,  GENERAL  TeRM, 

April,  1894. 

> 

^^  984,  986. 

Place  of  trial — what  U  proper — right  of  parties  to  okamge  of 

An  action  relating  to  land  situate  without  this  State,  \b  one  which 
mnst  be  tried  in  the  county  in  which  one  of  the  parties  resided  at 
the  time  of  the  commencement  thereo£ 

Where  one  of  the  plaintiffs*  in  an  action* brought  in  Monroe  County 
resided  without  the  State  and  two  of  them  resided  in  Herkimer 
County  and  all  of  the  defendants  resided  without  the  State.^ 
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Held,  that  the  defendants  were  entitled  to  a  change  of  the  place 
of  trial  from  Monroe  to  Herkimer  Coanty ;  that  the  &ct  that  the 
defendants  were  non-residents  of  the  State  did  not  deny  them  the 
benefit  of  the  statute  providing  that  an  action  most  be  brought 
in  the  comity  wherein  one  of  the  parties  resided,  nor  does  the 
words,  "  one  of  the  parties  "  necessarily  embrace  all  the  plaintifis 
or  all  the  defendants  when  they,  respectively,  consist  of  more 
than  one  person,  bnt  in  that  ease,  each  of  the  persons  is  a  party 
plaintiff  or  defendant  and  the  import  of  the  language  osed  is  the 
same  as  if  it  read*  ''  an  action  must  be  tried  in  the  coanty  in  which 
one  of  the  personSi  who  is  a  party,  resided." 

The  right  to  a  change  of  the  place  of  trial  of  an  action  to  the  proper 
coanty,  is  absolute,  when  proceedings  to  accomplish  it  are  daly 
taken  and  pursued. 

A  demsnd  that  the  place  of  the  trial  of  an  action  in  the  Supreme 
Court,  be  changed  to  the  proper  county,  served  after  answer  to 
the  original  complaint  herein,  but  before  answer  to  an  amended 
complaint  is  effectual  to  support  a  motion  fox  a  change  of  the 
place  of  trial. 

Penniman  v.  Fuller  &  Warren  Company  (22  N,  T.  Civ.  Pro.  206), 
followed. 

(Decided  ApHl  12,  1894). 

Appeal  by  the  plaintiiBPs  from  an  order  of  the  Monroe 
Comity  Special  Term^  changing  the  place  of  trial  of  this 
action  from  Monroe  Coimty  to  Herkimer  Comity. 

This  action  was  begun  May  8th,  1893,  by  the  service 
of  a  summons  without  a  complaint,  the  defendants  appeared, 
and  on  June  22d,  the  complaint  was  served  upon  their 
attorney,  by  mail.  Before  serving  any  pleading,  the 
defendants  on  July  5th,  served  a  written  demand  that  the 
place  of  trial  be  changed  from  Monroe  County,  which  was 
the  county  designated  in  the  summons  and  complaint  as 
the  place  of  trial,  to  Herkimer  County.  On  July  20th, 
they  served  their  answer,  and  with  it,  they  served  another 
written  demand,  for  a  like  change  of  the  place  of  trial. 
On  July  21st,  they  served  affidavits  and  a  notice  of  motion 
returnable  July  31st,  for  such  a  change  of  place  of  triaL 
This  motion  was  heard,  and  in  September  was   denied 
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having  been  prematurely  made,  but  with  leave  to  renew. 
While  this  motion  was  under  consideration,  on  August 
18th,  1893,  the  defendants  served  affidavits  and  notice  of 
motion  returnable  September  11th,  for  a  change  in  the 
place  of  trial  founded  upon  their  second  demand,  but 
before  the  hearing  of  that  motion,  an  amended  complaint 
was  served,  and  thereafter  before  answering  said  amended 
complaint,  the  defendants  served  another  written  demand 
for  a  change  of  the  place  of  trial,  and  gave  notice  that  they 
withdrew  the  second  motion  noticed  by  them.  Thereafter 
they  answered  the  amended  complaint,  and  also  served 
affidavits  and  notice  of  motion  founded  upon  the  third 
demand  retuiiiable  October  30th,  1893,  for  an  order 
changing  the  place  of  trial.  This  motion  was  heard  and 
granted  at  a  special  term,  held  in  Monroe  County,  and 
from  the  order  thereupon  entered  this  appeal  was  taken. 

John  VanroarhiSj  for  plaintiff,  appellant 

i 

A,  H.  MiUSy  for  defendant,  respondent 

Bradlet,  J. — The  defendants  were  at  the  time  of  the 
commencement  of  this  action  and  are,  residents  of  the 
State  of  Washington.  The  subject  of  the  action  is  land 
situate  in  that  State.  The  plaintiff  King  is,  and  for  several 
years  has  been,  a  resident  of  the  State  of  Minnesota.  The 
place  of  residence  of  the  other  plaintiffs  is  Illion,  in  the 
County  of  Herkimer,  N.  Y. 

This  action  comes  within  those  to  which  is  applicable 
the  statute  which  provided  that  an  action  ^^  must  be  tried  in 
the  county  in  which  one  of  the  parties  resided  at  the  time 
of  the  commencement  thereof.'^     Code  Civ.  Pro.  §  984. 

And  because  none  of  the  parties  resided  in  the  county 
of  Monroe,  and  two  of  the  plaintiffs  then  resided  in  the 
county  of  Herkimer,  the  demand  for  the  change  to  the 
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latter,  as  the  proper  countyy  was  made.  The  defendants' 
attorney,  not  being  sevred  with  written  consent  thereto, 
gave,  within  due  time,  notice  of  motion,  founded  upon  his 
third  demand,  for  such  change  of  the  place  of  trial. 

The  fact  that  the  defendants  were  non-residents  of  the 
state  does  not  deny  to  them  the  benefit  of  the  statute 
referred  to,  for  the  purpose  of  proceeding  in  the  manner  so 
provided  for  changing  the  place  of  trial  to  the  proper 
county. 

Nor  are  the  words  ^^one  of  the  parties,"  in  section  984, 
entitled  to  such  construction  as  to  necessarily  embrace  all 
the  plaintiffs  or  all  the  defendants,  when  they,  respectiyely, 
consist  of  more  than  one  person.  In  that  case  each  one  of 
the  persons  is  a  party  plaintiff  or  defendant,  and  the  import 
of  the  language  used  is,  in  yiew  of  its  purpose,  the  same  as 
if  it  read  that  ^^an  action  must  be  tried  in  the  county  in 
which  one  of  the  persons  who  is  a  party  resided."  Although 
the  phraseology  of  the  section  differs  somewhat  from  that 
of  section  125  of  the  prior  Code,  no  material  change  in  its 
meaning  was  intended,  as  appears  by  the  Throop's  notes, 
and  its  apparent  effect  is  no  different* 

The  right  to  the  change  of  the  place  of  trial  to  the 
proper  county  is  absolute,  when  the  proceedings  to  accom- 
Ush  it  are  duly  taken  and  pursued. 

But  it  is  urged  on  the  part  of  the  plaintiffs  that  the 
third  demand  did  not  constitute  a  basis  of  support  for  the 
motion,  because  it  was  served  before  the  defendants 
answered  the  amended  complaint,  and  after  the  answer  to 
the  original  complaint.  It  is  conceded  that  they  may  have 
effectually  served  a  demand  with  the  answer  to  the  amended 

*  The  Code  of  Procedure^  $  125,  provided  for  trial  **  in  the  oonnty 
in  which  the  parties,  or  any  of  them,  shall  reside  at  the  oommencaiiient 
of  the  action;  or  if  none  of  the  parties  shall  reside  in  the  state,  the  same 
may  be  tried  in  any  oonnty,  which  the  plaintiff  shall  designate  in  his 
oomplaint." 
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complaint.  It  may  be  observed  that,  when  it  was  served^ 
the  amended  one  became  the  only  complaint  in  the  action^ 
as  effectually  as  if  none  had  preceded  it;  and,  for  the 
purpose  of  proceeding  to  require  and  obtain  a  change  of 
the  place  of  trial,  the  defendants  were  at  liberty  to  so 
treat  it.  The  demand  made  before  answering  it  was  there- 
fore  effectual  to  support  their  motion  made  in  due  time 
thereafter. 

In  Penniman  v.  Fuller  &  Warren  Co.  (22  N.  T.  Civ. 
Pro.  205),  the  demand  served  with  an  amended  answer  to 
the  complaint  was  held  sufficient  basis  for  a  motion  like  the 
one  in  question.  That  case  does  not  aid  the  plaintiffs. 
Here  the  amended  one  was  the  complaint,  within  the  mean- 
ing of  the  statute  referred  to;  and  before  answering,  as  well 
as  with  it,  the  defendants  may  properly  have  demanded  the 
change  of  the  place  of  trial. 

There  was  no  waiver,  by  any  proceedings  taken  prior 
to  the  service  of  this  demand  of  the  right  of  the  defendants 
to  proceed  upon  it.  They  had,  before  the  service  of  the 
amended  complaint  persistently  sought  to  obtain  the  change. 
It  is  diffictdt  to  see  that  one  such  demand  would  be  waived 
by  another  of  like  character  preceding  or  following  it. 

In  the  present  case  the  proceeding  was  instituted  by  a 
demand  permitted  and  authorized  by  the  service  of  the 
amended  complaint,  and  the  motion  was  properly  granted. 
The  order  should  be  affirmed. 

DwiaHT,  P.  J.,  Lewis  and  Haioht,  J.  J.,  concurred. 
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BRADLEY  &  CURRIER  COMPANY,  Limited, 

V.  HERTER  et  al. 

Superior  Court  of  the  City  op  New  Yore,  SPECUii 

Term;  April,  1894. 

^^  970,  974- 

Drial—moHan  to  itate  i»9ue$far. 

Where  in  an  action  to  forelo9e  a  Mechanic's  Lien,  a  defendant  sned 
as  owner  of  the  property,  served  an  answer  denying  the  material 
allegations  of  the  complaint,  and  setting  np  a  counter-claim  for 
damages  for  breach  of  the  contract  set  forth  in  the  complaint,  to 
which  the  plaintiff's  served  a  reply  consisting  of  a  general  denial, 
and  the  case  was  noticed  for  trial  by  the  plantiffs,  and  appeared 
on  the  special  term  calender  on  April  6th,  and  was  then  set  down 
for  trial  on  AprU  ITth,  and  said  defendant,  who  had  not  noticed 
the  oaose  for  trial,  on  April  9th  obtained  an  order  to  show  cause 
returnable  April  12thy  why  issue  should  not  be  framed  for  trial  by 
juTj^—Held,  that  the  defendant  had  not  waived  bis  right  to  trial 
by  Jury  by  laches ;  that  rule  31  of  the  General  Rules  of  Practice, 
providing  for  service  of  notice  of  motion  to  firame  issues  within 
ten  days  after  issue  Joined  did  not  apply  to  this  case,  which  was 
within  the  provision  of  section  970  and  972  of  the  Code  of  Civil 
Procedure. 

In  an  action  to  enforce  a  Mechanic's  Lien,  it  is  imperative  on  the 
Court  to  grant  an  application  seasonably  made  for  trial  by  Jury  of 
questions  of  fact  arising  on  a  counter-claim  for  damages. 

{Decided  ApHl  17, 1894.) 

Motion  by  defendant  Frank  W.  Herter,  that  the  issues 
of  fact  arising  upon  the  pleadings  herein  as  to  which  said 
defendant  is  entitled  to  a  trial  by  jury  be  distinctly  and 
plainly  stated  for  trial  by  jury. 

This  action  was  brought  to  foreclose  a  Mechanic's 
Lien,    for  $2561.97    claimed  by   plaintiff    upon  certain 
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property  belonging  to.  the  defendant  Frank  W.  Herter  for 
materials  alleged  to  have  been  famished  said  defendant  by 
plaintiff. 

The  defendant  Herter  served  an  answer  in  which  he 
denied  the  material  aUegations  of  the  complaint^  set  up  a 
counter-claim  for  $1500  as  damages  alleged  to  have 
resulted  to  him  because  .of  the  plaintiff's  failure  to  complete 
the  contract  set  forth  in  the  pleadings^  and  upon  this  claim 
he  demands  judgment  against  the  plaintiff. 

The  other  defendants,  two  in  number,  also  served 
answers,  setting  forth  liens  claimed  by  them  upon  the 
defendant  Herter's  property. 

At  the  time  of  noticing  this  motion,  the  cause  had  been 
noticed  for  trial  by  plaintiff,  and  had  been  set  down  for 
trial  on  April  17th.  The  motion  was  made  upon  an  order 
to  show  cause  obtained  April  9th  returnable  April  12th, 
1894. 

Martin  J.  Keoghy  for  defendant,  Herter,  and  motion. 

Austin  E.  PressingeTf  {Otis  dt  Pressinger,  attorneys) 
for  plaintiff,  opposed. 

Frank  Bakery  for  defendants,  Appell  and  Brose. 

GiLDEBSLEEVE,  J. — The  action  is  brought  to  foreclose 
a  mechanic's  lien.  The  defendant  Herter  served  an  answer 
denying  material  allegations  of  the  complaint,  and  setting 
up  a  counter-claim  for  damages  to  said  defendant  by  reason 
of  plaintiff's  failure  to  complete  the  contract  set  forth  in  the 
complaint.  The  plaintiff  served  a  reply  denying  the  allega- 
tions of  the  counter-claim.  Notice  of  trial  was  served  by 
the  plaintiff  for  the  special  term,  and  the  cause  appeared 
on  the  special  term  calendar  on  April  6th  instant,  and  was 
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set  down  for  trial  for  April  17th.  On  April  9th,  defendant 
Herter  obtained  an  order  to  show  caose,  returnable  April 
12th,  why  iBSues  should  not  be  framed  for  trial  by  jury.  It 
is  this  motion  that  is  now  to  be  determined. 

In  an  action  to  enforce  a  mechanic's  lien,  it  is  impera- 
tive on  the  court  to  grant  an  application,  seasonably  made 
for  trial  by  jury  of  question  of  fact  arising  on  a  counter- 
claim for  damages  (see  Deeves  t;.  Metropolitan  Co.,  6 
Misc.  91). 

The  plaintiff,  however,  contends  that  defendant  has 
waived  his  right  to  a  trial  by  jury  by  reason  of  laches,  and 
plaintiff's  counsel  cites  Mackellar  v.  Rogers  (109  X,  T. 
468,  af&rming  52  N.  Y.  Super.  468),  in  support  of  his 
contention.  But  I  hardly  think  that  case  can  be  held  to 
apply  to  this  motion,  because  in  that  case  it  was  held  that 
defendant  had  waived  his  rights,  for  the  reason  that  he  had 
himself  noticed  the  cause  for  trial  at  special  term,  and  did 
not  make  his  motion  for  a  jury  trial  until  the  cause  was 
reached  for  trial  at  the  special  term.  In  the  case  at  bar, 
the  defendant  is  not  guilty  of  either  of  these  acts  of 
waiver.* 


*  Note  oh  Watter  op  Tbul  by  Jubt. 

The  code  providee,  '*  that  a  party  may  waive  his  right  to  the  trisl 
of  the  issues  of  fact  by  a  jury,  Id  any  of  the  following  modes :  (1)  By 
failing  to  appear  at  the  trial.  (2)  By  filing  with  the  clerk  a  written 
waiver  signed  by  the  attorney  for  the  party.  (8)  By  an  oral  consent 
in  open  court  entered  in  the  minutes.  (4)  By  bringing  the  trial  of 
the  action  without  a  jury  ;  or  if  the  adverse  party  so  moves  it»  by 
failing  to  claim  a  trial  by  a  jury  before  the  production  of  any 
evidence  upon  the  trial "    {Code  Civ,  Pro.  $1009.) 

The  provision  of  the  constitution  reserving  the  right  to  a  Jury 
trial,  declares  that  '*  it  may  be  waived  by  the  parties  in  aU  such 
cases  in  the  manner  to  be  prescribed  by  law.''  (Conatitution,  Article  U 

The  Court  of  Appeals  has  held,  that  a  waiver  of  the  right  of  trial 
by  Jury  may  be  adjudged  upon  any  evidence  sufficient  to  constitute  a 
waiver  of  rights  in  other  cases,  that  the  parties  have  waived  theit 
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Nor  do  I  think  that  Rule  31  of  the  General  Rules  of 
Practice  sustains  plaintiff's  position^  for  that  applies  only 
to  cases  where  the  trial  of  issues  of  fact  is  not  provided  for 

right  to  such  a  trial  by  their  oondact  or  silence,  although  the  case  is 
what  ia  provided  for  in  the  statute.    Baird  v.  Mayor,  74  N.  Y.  382. 

The  following  are  some  of  the  cases  in  which  it  has  been  held  that 
a  jury  trial  was  waived : 

Where  the  defendant  after  a  reference  was  ordered,  did  not 
appeal  and  proceeded  with  the  trial  without  objection.  Baird  v.  The 
Mayor,  74  N.  T.  382. 

Where  a  jury  trial  was  not  demanded,  and  a  trial  before  the 
court  was  proceeded  with.  Herrington  9.  Robertson,  71  3r.  T,  280 ; 
Penn.  Coal  Co.  v.  Deleware  &  Hudson  Canal  Co.  3  Ahb.  CU  of  App, 
Deo.  470  S.  C.  1  Ke^fes  72., 

By  the  plaintiff  where  he  demands  equitable  relief,  but  the 
plaintifTs  waiver  does  not  deprive  the  defendant  of  his  right  to 
demand  a  jury  trial,  Davison  v.  Associates,  etc.,  71  N.  F.  883 
affirming  6  Hun.  470;  Ward  «.  Plato,  23  Hun.  402;  People  «.  Del.  & 
Susq.  R.  R.  Co.  6  Laus  25,  Aff'd  in  part,  67  N,  F.  161 ;  Brady  v. 
Cochrane,  11  WeMy  Dig.  256 ;  Shenfield  v.  Bemheimer,  63  8i.  Bep, 
383  \   8.  C,  17  i^.  F.  Supp.  881. 

By  the  joinder  of  an  equitable  cause  of  action  with  others  purely 
legal,  but  in  such  case  the  defendant  may  demand  a  jury,  Wheelook 
V.  Dee.  74  if.  F.  495 ;  8.  C.  5  Ahh.  N.  C,  72;  Hand  v.  Morris.  36  if.  F. 50. 
aff 'g  36  Bar(.  227  72.    8ee  also  8.  C.  64  if.  F.  242. 

Where  the  defendant  demanded  a  jary  trial  when  the  case  was 
called  for  trial,  and  the  Court  reserved  its  decision,  by  thereafter 
going  to  trial,  without  insisting  upon  a  ruling  upon  the  question  as  to 
the  right  to  a  jury  trial.  Hand  v.  Kennedy,  83  N.  F.  149,  affirming  8. 
C,  46  Super.  Ct.  386. 

By  voluntarily  proceeding  with  a  trial  although  a  demand  for  a 
jury  has  been  made  and  denied,  Gearson  v.  Kettellas,  17  if.  F.  491 
aff 'g  8.  C.  reported  as  Newcomb  v.  Kettellas  19  Barb.  608 ;  Moffett  v. 
Moffett,  10  Bo$w.  468  8.  C.  as  Moffett  v.  Mount,  17  Jhh.  Pr,  4;  MoKeon 
9.  See,  4  Bob.  449. 

By  allowing  the  plaintiff  to  open  his  case  before  a  judge  without 
a  jury  without  objection.  People  v.  Deleware  &,  Susquehanna 
Railroad,  6  XaiM.  25  aft'g  7  Abb.  Pr.  if.  S.  266,  8.  C.  1  LaiM.  308,  65 
Bq9w.  344  and  38  How.  Pr.  228. 

By  falling  to  appear.  Hendricks  v.  Carpenter,  4  Boberi.  666  aff'g 
Id.  626 ;  S.  C,  1  Abb.  Pr.  N.  8.  213. 

By  deferring  demand  for  jury  trial  until  close  of  plaintiff's  testi- 
mony. McKeon  9.  See,  61  N^  F.  300,  applied  in  Nasoii  v*  Luddington, 
8  Daly,  149. 
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bj  the  code^  and  the  motion  here  under  consideration  is 
covered  by  the  provisions  of  sections  970  and  974  of  the 

code. 

The  motion  is  granted^  without  costs. 


By  proceeding  to  trial  "with  it.  Black  o.  White^  87  Superior  Court 
320;  Kelleyv,  Dneenbary,  42  Superior  Court,  238;  Whittelaey  9.  Delaney, 
73  N,  T,  571 ;  Derham  v.  Lee,  42  Superior  Court,  174. 

By  deferring  objecting  until  alter  the  commencement  of  the  trial : 
Kenney  v.  Apgar,  93  N.  T.  539;  O'Brien  v.  McCarthy,  71  Hun,  427. 

By  the  defendant  as  to  a  connter-claim  interposed  by  him,  by 
noticing  the  case  for  trial  at  special  term.  MckeUar  v.  Rogers,  109 
y.  T.  468  aflPg  9  N.  T.  av.  Pro,  a 

By  consenting  that  a  case  called  for  trial  at  eircnit  go  over  to  bo 
tried  at  a  subsequent  special  term:  Third  National  Bank  v.  Shields, 
55  Hun.  274;  8.  C  ,  26  St,  Rep.  505;  8  iV^.  F.  Supp.  298. 

By  failing  to  object  to  a  trial  at  special  term.  Stono  «.  Weiller, 
128  N.  r.  665. 

It  has  been  held  that  this  right  is  not  waived  by  placing  the  cause 
on  the  special  term  calendar  and  failing  to  apply  for  settlement  of 
Issues.    Morrell  ««  MoreU,  17  JTtin.  324. 

Nor  by  consenting  that  a  cause  consisting  of  several  causes  of 
action,  one  of  them  purely  legal,  be  placed  on  the  special  term  calendar 
and  noticing  it  for  trial  there.  Wheelock  v.  Lee,  5  Abb.  N.  C.  72 
8.  C,  74  M  r.  495. 

Nor  by  appearing  and  proceeding  under  a  compulsory  reference : 
Brink  v.  Republic  Fire  Ins.  Co.  2  Sup.  C.  T.  &  C.  550  Ahh,  Pr.  N.  S.  338. 

Nor  by  proceeding  with  the  trial  of  an  action  in  form  for  equitable 
relief  during  the  trial  which  is  treated  as  a  legal  action  to  recover 
damages :   Bradley  «.  Aldrich,  40  N,  F.  504. 

Nor  by  excepting  to  findings  made  upon  a  trial  without  a  Jury: 
Fasnacht  v.  Stehn,  63  Barb.  650,  S.  C,  5  Abb.  Pr.  A".  S.  338. 

Nor  by  cross-examining  witnesses  after  a  Jury  trial  has  been  de- 
manded and  denied  :  Zoller  v.  Groht,  21  Weekly  Dig.  325. 

Nor  by  failing  to  comply  with  General  Rule  of  Prac.  31 :  Conder- 
man  v.  Conderman,  44  Hun.  181. 
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MERRICK,  AS  Executrix  of  the  Last  Will  and 
Testament  of  Melzer  F.  Merrick^  Deceased 

V.  HILL  AND  Another. 

Supreme  Court^  Fifth  Department,  General  Term, 

April,  1894. 

§§  539,  540. 

Vwricmce  htiwempleadiny  and  proof  ^objectUm  when  neoe8$ary 

— res  adjudioata. 

An  objection  to  evidence  on  the  ground  that  it  is  incompetent  and 
immaterial,  is  not  sufficient  to  sustain  the  point  taken  on  an 
appeal  that  the  evidence  was  not  within  the  issues  raised  by  the 
pleading. 

A  non-suit  is  not  a  determination  of  a  cause  of  action  upon  the  merits, 
and  does  not  become  a  bar  t-o  any  action. 

The  propriety  of  the  receipt  in  evidence  of  a  deed  of  real  property  as 
showing  a  transfer  of  the  rents  thereof,  will  not  be  reviewed  on 
appeal,  if  it  appears  that  plaintiff's  right  to  recover  remains 
unimpaired  even  if  it  was  stricken  out,  because  of  an  undisputed 
assignment  of  the  rents. 

(Decided  ApHl  12,  1894.) 

Appeal  by  the  defendants  from  a  judgment  of  the 
County  Court  of  Monroe  County,  affirming  a  judgment  of 
the  Municipal  Court  of  the  City  of  Rochester,  rendered  in 
favor  of  the  plainti£P. 

The  facts  are  stated  in  the  opinion. 

N.  J.  Stdlivanj  for  defendant,  appellant. 

N.  D.  TuckeTy  for  plaintiff,  respondent. 

Haight,  J. — ^This  action  was  brought  to  recover  the 
sum  of  $130,  being  the  amount  of  rent  due  upon  a  lease  of 
real  estate. 
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On  April  Ist^  1890,  Moses  Merrick  leased  to  one 
Edward  P.  Hill  certain  premises  in  the  city  of  Rochester 
and  town  of  Gates,  for  one  year  next  ensuing,  at  the 
annual  rental  of  $215,  payable  quarterly  on  the  first  days 
of  July,  October,  January  and  April.  Indorsed  upon  the 
lease  is  the  following :  ^^  For  value  received,  we  do  hereby 
guarantee  the  payment  of  rent  of  the  foregoing  premises, 
as  hereinbefore  agreed  to  be  paid  by  said  lessee,  Edward 
P.  Hill,"  dated^Rochester,  April  1st,  1890,  and  signed  by 
the  defendants  in  this  action. 

Upon  the  trial,  the  plaintiff  introduced  in  evidence  an 
instrument  bearing  date  October  15th,  1891,  signed  by 
Moses  Merrick,  in  which,  after  certain  recitals,  is  the  fol- 
lowing :  ^'  Now,  therefore,  in  consideration  of  the  premises, 
and  for  value  received,  I  hereby  sell,  assign  and  transfer 
to  said  Melzer  F.  Merifck  all  right  and  interest  I  may  have 
in  and  to  the  said  lease  and  guaranty  and  the  rent  thereby 
secured,  if  any  interest  I  may  have  therein." 

The  trial  court  awarded  judgment  in  favor  of  the 
plaintiff  for  the  timount  of  rent  due. 

It  is  now  contended  that  the  assignment  should  not 
have  been  received  in  evidence,  for  the  reason  that  it  was 
not  alleged  in  the  complaint  The  complaint  does  allege  a 
transfer  of  the  interest  of  Moses  Merrick  in  the  lease  to 
Melzer  F.  Merrick,  but  it  was  alleged  to  have  been  by  a 
deed,  and  no  mention  is  made  of  the  assignment.  But  no 
objection  was  made  to  its  reception  upon  this  ground.  It 
was  only  objected  to  as  incompetent  and  immaterial.  The 
attention  of  the  trial  court  was  in  no  way  called  to  the  fact 
that  it  was  not  covered  by  the  pleading,  and  consequently 
error  cannot  now  be  predicated  upon  its  reception  in 
evidence. 

After  the  reception  in  evidence  of  the  assignment,  the 
defendants  introduced  a  judgment  roll,  in  which  Moses 
Merrick  was  plaintiff  and  the  defendants  in  this  action  were 
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defendants^  in  which  it  appears  that  Moses  Merrick  had, 
previous  to  the  assignment,  broiight  an  action  against  the 
the  defendants  for  the  same  rent  which  is  sought  to  be  re- 
covered by  the  plaintiff  in  this  action.  In  that  action  the 
judgment  was  for  the  defendants. 

It  is  now  contended  that  it  determined  the  rights  of 
Moses  Merrick,  and  that  he  had  no  interest  in  the  lease 
which  he  could  transfer  to  Melzer  F.  Merrick.  But  in 
that  action  the  defendants  introduced  a  deed  in  evidence, 
dated  August  13th,  1890,  in  which  Moses  Merrick  conveyed 
to  Melzer  F.  Merrick  in  fee  the  leasehold  premises.  It 
appeared  that  all  of  the  rent  due  upon  the  lease  accrued 
and  became  due  after  such  conveyance.  The  trial  court 
entered  a  judgment  of  non-suit  in  that  action.  We 
presume,  therefore,  that  the  trial  judge  disposed  of  the 
case  upon  the  theory  that,  Moses  Merrick  having  conveyed 
his  interest  in  the  real  estate,  the  rent  thereafter  accruing 
passed  to  his  grantee.  But,  whether  this  be  so  or  not,  we 
deem  it  immaterial,  for  a  non-suit  is  not  a  determination 
of  a  cause  of  action  upon  the  merits  and  does  not  become 
a  bar  to  another  action.     People  v.  Vilas,  36  N.  Y,  459. 

Upon  the  trial  the  plaintiff  introduced  in  evidence  a 
certified  copy  of  the  deed  alluded  to.  This  was  objected 
to  as  incompetent  and  immaterial,  and  not  the  best  evi- 
dence ;  that  it  is  an  attempt  to  prove  title  which  is  contro- 
verted; and  that  the  court  has  no  jurisdiction.  The  deed 
was,  however,  received,  and  after  the  plaintiff  rested  the 
defendant  moved  to  dismiss  the  complaint  on  the  ground 
that  on  the  plaintiff's  own  showing  the  title  to  real  estate  is 
in  question  and  disputed.     This  motion  was  denied. 

The  answer  was  a  general  denial,  and  a  plea  of  pay- 
ment. The  defendants  claimed  that  by  the  introduction 
of  the  deed  in  evidence  it  was  made  to  appear  upon  the 
trial  by  the  plaintiff*s  own  showing  that  the  title  of  real 
property  was  in  question,  and  that  it  operated  to  oust  the 
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justice  of  jurisdiction  {Code  Civ.  Proc.  %  2956),  and  to 
sustain  this  claim  our  attention  is  called  the  case  of  Lane 
t;.  Young,  66  Hun.  563. 

On  the  other  hand,  it  is  claimed  that  the  title  to  real 
property  was  not  put  in  issue  by  the  answer;  that  rent 
reserved  under  a  lease  could  be  transferred  to  a  person 
other  than  the  owner  of  the  fee  ;  and  that  it  was  competent 
upon  the  trial  for  the  plaintiff  to  show  that  Melzer  F. 
Merrick  had  become  the  owner,  and  entitled  to  recover 
the  rents  accuring  upon  the  lease  ;  and  that  this  could  be 
done  by  any  instrument  in  writing  that  showed  the  fact 
whether  it  was  a  deed,  assignment,  or  other  instrument ; 
and  that  the  title  of  real  estate  was  not  necessarily  brought 
in  issue. 

But  we  do  not  deem  it  necessary  to  now  determine 
this  question,  for,  even  if  it  should  be  conceded  that  the 
deed  was  improperly  received,  and  should  be  regarded  as 
stricken  out,  the  plaintiff's  right  to  recover  would  still 
remain  umimpaired,  for  the  assignment  alluded  to,  of 
October  15th,  1891,  is  undisputed,  and  therefore  conclusive 
upon  the  question  of  the  ownership  and  of  the  right  to 
recover  the  rents  due  and  owing. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

DwiGHT,  P.  J.,  Lewis  and  Bradlet,  JJ.,  concurred. 


VOL.   XXm.  417 


People  of  the  State  of  New  York  v.  Goldfogle. 


PEOPLE  OF   THE  STATE   OF  NEW  YORK,  ex  rel 

Baldwin    and  Others,   v.   GOLDFOGLE,    as 

Justice  op  the   Disteict  Codbt  in  the 

City  op  New  York  for  the  Fifth 

Judicial  District,  and  Another. 

• 

§^  1991,  2091,  et  seq.y  2231,  et  seq.y  2951,  2952. 

Writ  ofprohilntion—when  not  granted  to  restrain  summary  proceedinge. 

A  writ  of  prohibition  shoold  not  issne  except  in  a  case  where  the 
oonrt  has  no  Jurisdiction,  or  it  is  proceeding  in  excess  of  its 
jurisdiction.    The  remedy  for  any  error  in  the  proceeding  itself 
or  for  any  wrongful  decision  by  the  Justice  is  by  appeal. 

The  provisions  of  the  Code  of  Civil  Procedure  relating  to  the  filing  of 
an  answer  in  an  action  in  a  district  court,  in  the  city  of  New  York^ 
putting  in  issue  a  question  of  title  to  land,  and  for  the  giviug  of 
an  undertaking  and  the  ousting  thereupon  of  a  Justice  of  Juris- 
diction, are  confined  to  actions,  and  do  not  relate  to  summary 
proceedings. 

Matter  of  White  (12  Ahb.  N.  C.  34S),  foUowed. 

Summary  proceedings  are  not  actions  within  the  meaning  of  the  pro- 
visions of  the  Code  of  Civil  Procedure. 

People  V,  Hamilton,  (39  N.  F.  107),  followed. 

Where  on  the  return  day  named  in  a  precept  issued  in  summary  pro- 
ceedings to  recover  the  possession  of  real  property,  the  persons 
named  therein  as  tenants  appear  and  tender  an  answer  putting  in 
issue  a  question  of  the  title  to  the  property*  and  also  tender  and 
ask  the  Justice  to  approve  of  an  undertaking  in  the  form  prescribed 
by  sections  2951  and  2952  of  the  Code  of  Civil  Procedure,  and  the 
Justice  refuses  to  accept  the  same,  a  writ  of  prohibition  will  not 
issue  restraining  the  Justice  from  hearing  and  determining  the  issue 
in  the  proceeding.  He  has  the  right  to  try  the  questions  involved, 
which  does  not  prevent  him,  should  he  deem  it  proper,  in  case  a 
question  of  title  appears  upon  the  plaintiff's  proof,  from  dismiss- 
ing the  proceedings. 

In  summary  proceedings,  the  questiou  is  whether  the  relation  of  land- 
lord and  tenan  exists  ;  the  question  of  title  cannot  arise,  the  one 
presented  being  as  to  the  right  to  possession,  and  the  decision 
simply  determines  who  is  entitled  to  possessioni  and  does  not  in 
any  way  affect  the  title  to  land. 

(Decided  April  19. 1894.) 
VOL.  XXI11.-27. 
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§ 

Hearing  upon  return  to  alternative  writ  of  prohibition 
directing  Heniy  M«  Goldfogle,  Justice  of  the  District  Court 
in  the  City  of  New  York  for  the  Fifih  Judicial  District 
or  any  Justice  holding  or  to  hold  court  in  and  for  said 
Fifth  Judicial  District,  and  Josephine  F.  Clason  to  desist 
and  refrain  from  any  further  proceedings  in  summaiy 
proceedings  instituted  in  said  court,  wherein  Josephine 
F.  Clason  is  petitioner  and  Elizabeth  S.  Baldwin  and 
others  are  defendants. 

The  petition  upon  which  the  alternative  writ  was 
issued  set  forth  that  the  relators  are  defendants  in  a 
summary  proceeding  brought  in  the  District  Court  in  the 
City  of  New  York  for  the  Fifth  Judicial  District  wherein 
the  defendant  Josephine  F.  Clason  is  petitioner,  and,  that 
the  relators  prepared  an  answer  in  said  proceedings 
containing  a  plea  of  title,  and  tended  the  same  with  an 
undertaking  drawn  in  accordance  with  sections  2951  and 
2952  of  the  Code  of  Civil  Procedure,  and  the  Justice  made 
a  defendant  herein,  on  the  return  day  named  in  the  precept 
refused  to  acce'pt  the  plea  of  title  or  approve  of  the  under- 
taking on  the  ground  that  the  District  Court  had  jurisdiction 
to  try  the  same  and  set  said  cause  for  trial,  on  March  15th. 
The  relators  asked  that  a  writ  issue  prohibiting  the  defend- 
ant, Justice,  from  hearing  such  proceeding.  The  defendant, 
Goldfogle,  filed  an  answer  to  the  alternative  writ  setting 
forth  the  proceedings  had  before  him  which  are  sub- 
stantially as  stated  in  the  petition  for  the  writ,  and  also 
stating  that  the  trial  of  summary  proceedings  had  been 
adjourned  by  stipulation  of  counsel  for  both  parties ;  also 
objecting  pursuant  to  section  2097  of  the  Code  of  Civil 
Procedure  to  the  sufficiency  of  the  papers  upon  which  the 
alternative  writ  was  granted  on  the  ground  that  the  matter 
so  set  forth  in  said  papers  do  not  constitute  a  cause  for 
the  issuance  of  a  writ  of  prohibition.  The  matter  came 
to   a  hearing    on   an    appUcation   upon    the   return   day 
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named  in  the  alternative   writ  for  an  absolute   writ  of 
prohibition. 

Isaac  M.  Miller j  for  relators  and  motion. 

Cited  in  support  of  contention  that  a  Justice  of  the 
District  Court  has  no  jurisdiction,  Cade  Civ,  Pro.  %%  2861, 
2863,  2951,  2952,  2954,  3212 ;  that  the  writ  of  prohibition 
is  the  proper  remedy,  People  v.  McAdam,  84  N.  Y.  287 ; 
People  V.  Nichols,  97  N.  Y.  258 ;  Quimbo  Appo  v.  People, 
20  N.  Y.  531 ;  Van  Etten  v.  Van  Etten,  66  Hun.  499. 

Oeorge  W.  Stephens^  tor  defendants,  opposed. 

The  provisions  of  the  Code  of  Civil  Procedure  for 
setting  up  in  an  action  in  a  Justice's  court  a  plea  of  title 
have  no  application  to  summary  proceedings.  Code  Civ. 
Pro.  ^  2951,  2952, 2954.  Matter  of  White  12  Abb.  N.  G. 
348.  In  any  event  the  writ  of  prohibition  should  not  issue. 
Even  if  the  Justice  has  erred  in  his  conclusion  ample 
remedy  will  be  afforded  by  appeal.  Where  such  is  the 
case  the  writ  never  issues.  Armstrong  v.  Crimmins,  20 
Hun.  317;  Wordsworth  v.  Lyon,  5  How.  Pr.  463 ;  People 
v.  Parker,  1  N.  Y.  Civ.  Pro.  444 ;  People  v.  Steinberg,  9 
Alb.  L.  Jour.  411. 

O'Brien,  J. — The  writ  of  prohibition  is  a  State  writ 
(Code  Civ.  Pro.  %  1991),  and,  as  stated  in  the  note  of  the 
commissioner  in  Throop's  Code,  ^^  it  issues  only  to  courts 
and  judical  officers,  acts  only  upon  legal  proceedings  pend- 
ing before  those  tribunals,  almost  invariably  involves  pure 
questions  of  law  and  aims  only  to  procure  a  stay  of  pro- 
ceedings." 

As  said  by  the  commissioner :  '^  It  was  thought  that 
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this  writ  had  sorvived  its  practical  utilitj,  and  that  all  the 
practical  benefits  of  the  writ  might  be  obtained  by  means 

of  lUi  injunction The  Laws  of  1873,  chapter 

70,  provided  for  the  extension  of  the  power  to  issue  the 
writ  of  prohibition  as  well  as  the  writ  of  mandamus.'' 
Although  retained,  therefore,  the  writ  is  confined  in  a 
narrow  field  of  operation. 

In  speaking  of  this  writ,  McAdam  on  Landlord  and 
Tenant  (2d  Ed.,  p.  205),  says:  It  ^^may  be  defined  as  an 
extraordinary  judicial  writ  issuing  out  of  a  court  of 
superior  jurisdiction  and  directed  to  an  inferior  court  for 
the  purpose  of  preventing  the  inferior  tribunal  from 
usurping  a  jurisdiction  with  which  it  is  not  legally  vested. 
It  is  the  remedy  a£Porded  by  the  common  law  against  the 
encroachments  of  jurisdiction  by  inferior  courts  and  is  used 
to  keep  such  courts  within  the  limits  and  bounds  prescribed 
for  them  by  law."  And,  on  page  706,  that  author  says : 
^<  Where  a  petition  in  summary  proceedings  presents  such 
a  case  as  the  officer  can  consider,  a  writ  of  prohibition  will 
not  lie.  The  remedy  of  the  tenant  is  to  appear  before  the 
officer  and  either  deny  the  facts  set  forth  in  the  petition  or 
move  for  its  dismissal  (People  v.  McAdam,  2  N,  T,  Civ.  Pro. 
52).  While  the  writ  of  prohibition  issues  to  restrain  a  judicial 
tribunal  from  exercising  jurisdiction  in  matters  not  within 
as  well  as  those  in  excess  of  its  cognizance,  it  has  never 
intended  that  the  writ  should  be  used  as  a  means  of 
interfering  with  the  orderly  practice  of  the  courts,  or  as  a 
method  of  staying  summary  proceedings." 

I  do  not  understand  that  it  is  claimed  that  the  Justice 
did  not  have  the  right  to  entertain  the  proceeding,  or  did 
not  obtain  jurisdiction  by  the  filing  of  a  proper  petition, 
the  claim  being  that  he  lost  jurisdiction  by  the  filing  of 
the  answer,  which  set  up  a  question  of  title,  and  by  the 
furnishing  of  an  undertaking,  pursuant  to  sections  2951 
and  2952  of  the  Code.     By  the  express  terms  of  those 
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sections  they  are  confined  to  actions  and  not  to  summary 
proceedings^  and  this  has  been  directly  held  in  the  Matter 
of  White  (12  Alb.  N.  C.  348).  Summary  proceedings, 
are  not  actions,  within  the  meaning  of  the  Code,  and  this 
was  held  as  long  ago  as  the  case  of  People  v.  Hamilton  (39 
N,  Y.  107) — a  case  arising  prior  to  the  present  Code.  In 
the  present  Code  the  sections  applicable  are  classified  under 
the  head  of  ^^  Certain  Special  proceedings  Instituted  With* 
out  Writ.'^ 

It  is  true  that  provision  is.  made  for  the  filing  of  an 
answer,  by  which,  under  the  amendment  of  1893  (chap. 
705),  the  tenant  or  defendant  is  permitted  to  set  up  any 
legal  or  equitable  defense,  and  for  the  trial  of  such  issues 
by  the  judge  unless  a  jury  trial  is  demanded.  These  state 
a  practice  with  respect  to  summary  proceedings  entirely 
unlike  that  provided  by  other  sections  of  the  Code  for 
actions  in  Justices'  Courts. 

The  question  in  summary  proceedings  is,  whether  the 
relation  of  landlord  and  tenant  exists.  The  question  of 
title  cannot  arise,  the  one  presented  being  as  to  the  right 
to  possession,  and  the  decision  simp^  determines  who  is 
entitled  to  the  possession,  and  cannot  in  any  way  affect  title 
to  land. 

I  think,  therefore,  that  the  Justice  was  correct  in 
holding  with  the  plaintiff  that  by  the  filing  of  the  answer 
and  the  tendering  of  a  bond  he  was  not  ousted  of  jurisdic- 
tion to  try  the  summary  proceedings,  even  though  a  tender 
of  a  plea  of  title  to  real  estate  was  made.  It  is  doubtful, 
however,  in  this  case  if  even  under  the  answer  a  plea  of 
title  was  tendered.  But  whether  it '  was  or  not,  I  do  not 
regard  it  as  sufficient  to  prevent  the  Justice  from  proceed- 
ing, he  having  jurisdiction  to  determine  in  such  proceed- 
ings the  question  of  possession. 

The  Justice  has,  therefore,  a  right  to  try  the  questions 
involved,  which,  however,  does  not  prevent  him,  should  he 
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d^em  it  proper  in  case  a  question  of  title  appears  upon  the 
plaintiff's  proof;  dismissing  the  proceedings. 

In  other  words^  the  writ  of  prohibition  should  not  issue 
except  in  a  case  where  the  Court  has  no  jurisdiction^  or  is 
proceeding  in  excess  of  its  jurisdiction.  The  remedy  for 
any  error  in  the  proceeding  itself,  or  for  any  wrongful 
decision  or  ruling  of  the  Justice  being  by  appeal. 

My  conclusion^  therefore,  is  that  the  motion  for  the 
writ  should  be  denied  with  costs. 


WINTERMEYER,   Respondent,  v.  SHERWOOD,  as 

Executrix  op  Henry  A.  Sherwood, 

Deceased,  Appellant. 

Supreme  Court,  First  Department,   General  Term, 

April,  1894. 

^  1822. 

Statute  of  limitatioM — when  begins  to  run  a$  to  claim  against  decedent' e 
.  estate — what  r^ection  of  claim  is  sufficient. 

In  a  case  where  the  claim  oonBisting  of  independent  items  is  presented 
to  the  representative  of  a  decedent,  one  item  'may  be  admitted, 
and  the  remainder  rejected,  so  as  to  set  the  short  statute  of  limit- 
ations running  as  to  those  rejected. 

Where  a  claim  has  been  presented  to  the  personal  representative  of  a 
decedent  and  rejected,  there  is  no  occasion  for  a  notice  to  that 
creditor  to  present  his  claim,  and  the  short  statutes  of  limitations 
begins  to  run  as  to  it,  although  no  notice  has  been  published. 

Solomon  v.  Heuchel,  (4  Dem.  Sur.  176),  overruled.  Field  v.  Field,  7 
N.  F.  294),  foUowed 

Where  an  executor  or  administrator  directs  an  attorney  to  reject  a 
particular  claim  against  the  estate,  the  rejection  by  the  attorney 
is  as  effectual  as  though  the  executor  or  administrator  was  present 
and  notified  the  claimant  of  the  rejection. 

Where  three  witnesses  not  interested  in  the  result  of  an  action,  testi- 
fied that  items  embraced  in  a  cause  of  action  were  disputed  or 
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rejected  by  the  attorney  for  the  defendant,  who  was  the  ezeontrix 
of  the  will  of  the  person  againjBt  whom  the  claun  existed,  more  than 
six  moDths  before  the  action  was  begnn,  and  but  one  witDess,  the 
plaintiff  himself,  testified  as  to  the  contrary,  and  he  admitted  that 
the  defendant  refused  to  pay  those  items,  and  return  to  him  his 
claim  with  his  vouchers,  more  than  six  months  before  the  action 
was  begun,  a  finding  that  these  items  were  not  '^disputed  or  re- 
jected is  against  the  weight  of  evidence. 

The  presentation  to  an  executrix  and  the  rejection  by  her  of  a  second 
claim  against  the  estate  of  her  decedent  more  than  six  months  after 
the  rejection  of  some  of  the  items  in  another  claim  presented  to 
her,  is  not  a  waiver  of  any  rights  acquired  by  the  first  rejection. 

[Decided  April  13,  1894.) 

Appeal  by  the  defendant  from  a  judgment  for 
$1218.56  and  costs  entered  in  favor  of  the  plaintiff  upon  the 
report  of  a  referee. 

This  action  was  commenced  November  18th,  1891, 
and  was  brought  to  recover  upon  two  causes  of  actions,  viz.: 
First,  to  recover  $1445,  with  interest  thereon  from  June 
1st,  1891,  on  a  claim  for  moneys  alleged  to  have  been  paid 
by  the  plaintiff  for  the  defendant's  testator,  at  his  request 
between  January  1st  and  June  Ist,  1891,  and,  second,  to 
recover  the  sum  of  $2931.32  with  interest  thereon  from  May 
17th,  1891,  the  alleged  amounts  of  sundry  loans  asserted  by 
the  plaintiff  to  have  been  made  by  him  to  the  defendant's 
testator  between  January  8th,  1889,  and  May  17th,  1890. 

The  answer  served  by  the  defendant  consisted,  first,  of 
a  general  denial  of  the  facts  constituting  the  two  causes  of 
action;  second,  of  payment  by  defendant's  testator,  and 
third,  the  presentation  by  the  plaintiff,  and  the  rejection 
by  the  defendant  of  the  claims  in  suit  more  than  six 
months  before  the  commencement  of  this  action. 

It  appeared  on  the  trial  that  the  plaintiff's  decedent, 
Henry  A*  Sherwood,  died  on  June  Ist,  1891,  leaving  a 
last  Will  and  Testament  which  was  duly  admitted  to 
probate,  August  Ist,  1890,  and  upon  which,  letters  testa- 
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mentary  were  issued  to  the  defendant,  who,  at  once, 
qualified  as  such  executrix,  and  entered  upon  the  discharge 
of  her  duties. 

The  action  was  referred  for  hearing  and  determination 
to  the  referee,  and  the  referee  by  his  report,  found,  with 
respect  to  the  first  cause  of  action  that  the  moneys  there 
sought  to  be  recovered  were  paid,  not  for  the  testator's 
benefit  but  in  making  repairs  upon  two  houses  owned  by 
the  plaintiff. 

With  respect  to  the  second  cause  of  action,  the 
referee  found  that  at  divers  times  between  April  14th,  1889 
and  April  22d,  1890,  the  plaintiff  loaned  the  defendant's 
testator  $2261.70;  that  this  loan  was  made  by  the  drawing 
by  plaintiff  of  fourteen  checks  to  the  defendant's  testator's 
order,  which  were  endorsed  by  him  or  by  his  direction, 
and  the  referee  found  against  the  plaintiff  as  to  fifteen 
items  of  the  second  cause  of  action  amounting  in  all  to  the 
sum  of  $1592.62.'  Although  the  amount  claimed  in  the 
complaint  upon  this  second  cause  of  action  is  $3921.32,  the 
items  thereof  as  stated  in  the  bill  ^f  particulars,  and  as 
sought  to  be  proved  upon  the  trial  amounting  to  the  sum  of 
$3821.32.  The  referee  also  found  thaf  the  defendant's 
testator  had,  between  June  1st,  1889,  and  May  16th,  1890, 
paid  the  plaintiff  on  account  of  the  second  cause  of  action 
$1275,  which  being  deducted  from  the  said  sum  of 
$2261.70  left  a  balance  of  $986.70  due  to  the  plaintiffs, 
for  which  amount  with  $231.86  interest  amounting  in  the 
aggregate  to  $1218.56,  judgment  was  directed  in  favor  of 
the  plaintiff  and  against  the  defendant  with  costs.  The 
defendant  duly  excepted  to  the  report  of  the  referee  and 
took  this  appeal. 

James  R,  Marvin^  for  defendant,  appellant. 

Joseph  C,  BosenhauMj  for  plaintiff,  respondent. 


VOL.   XXIII.  425 


Wintermeyerv.  Sherwood. 


FoLLET,  J. — The   plaintiflT's  second   cause  of  action 

embraces  twenty-nine  independent  items  for  money  loaned 

on  different  dates,  every  one  of  which  is  contained  in  Claim 

No.  1,  Exhibit  C,  presented  by  the  plaintiff  to  the  defend- 

-  ant  in  September  or  October,  1890. 

This  claim  also  included  a  promissory  note  for  $500, 
given  by  the  testator  to  some  person  other  than  the 
plaintiff  (which  he  had  acquired)  and  other  items  not 
embraced  in  Claim  No.  2,  which  was  presented  Sep- 
tember 30th,  1891. 

It  is  undisputed  that  in  October  or  November,  1890, 
the  defendant  offered  to  pay  the  note,  and  afterwards  did 
pay  it,  but  refused  to  pay  the  other  items  of  the  claim. 
Notwithstanding  the  refusal  to  pay  these  items,  the  referee 
refused  to  find  the  following  request,  preferred  by  the 
defendant : 

"  Seventh.  After  the  production  of  those  checks,  Mr. 
Marvin,  in  behalf  of  the  defendant,  and  by  her  instructions, 
in  the  fall  of  1890,  informed  the  plaintiff  personally  that 
defendant,  as  executrix  aforesaid,  rejected  his  claim,  and 
refused  to  pay  it,  and  the  claim  was  then  disputed  and 
rejected  by  defendant." 

Construing  this  refusal  by  the  referee's  opinion,  as 
this  court  may  it  is  plain  that  the  request  was  refused  on 
the  theory  that  part  of  the  claim  coidd  not  be  admitted  and 
paid  and  the  remainder  of  the  items  rejected,  so  as  to  set 
the  short  statute  running  as  to  items  so  rejected. 

The  referee  said  in  his  opinion : 

^^  The  facts,  so  far  as  they  relate  to  the  short  statute 
of  limitations,  are  in  substance  as  follows :  In  or  about 
September,  1890,  the  plaintiff  presented  an  account, 
imverified  and  without  vouchers,  to  James  R.  Marvin,  who 
was  the  attorney  and  counsel  of  the  defendant  and  the 
estate  she  represented.  Thereafter  Mr.  Marvin  asked  the 
plaintiff  if  he  had   any    vouchers.     In    response    to   this 
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inquiry  the  plaintiff  produced  a  number  of  checks,  and  left 
them  with  Mr.  Uarvin.  Included  in  this  orginal  claim  of 
the  plaintiff  was  a  note  for  $500,  which  has  become  known 
in  the  case  as  the  '  Hopfner  Note.'     Some  time  in  October^ 

1890,  Mr.  Marvin  informed  the  plaintiff  that  he  could  do 
nothing  with  the  account ;  that  the  defendant  disputed  and 
rejected  it.  At  the  same  time  it  appears  that  Mr.  Marvin 
informed   the    plaintiff    that    the    defendant    would   pay 

the   Hopfner   note The    difficulty    in    this 

case,  so  far  as  the  defendant  is  concerned,  is  that  the 
whole  claim  originally  presented  was  not  rejected  or 
disputed,  the  defendant  conceding  a  part  of  it  to  be 
just,  and  offering  at  all  times  to  pay  it.  To  invoke  the 
statute  as  to  the  original  claim,  the  defendant  should 
have  absolutely  disputed  and  rejected  the  whole  claim,  and 
then  left  the  plaintiff  to  such  remedy  as  he  might  see  fit  to 
pursue ;  and  she  should  not,  on  the  second  presentation  of 
a  claim,  have  entertained  it  at  all,  and  again  rejected  it. 
Not  having  done  so,  and  having  testified  to  a  willingness  at 
all  times,  down  to  presentation  of  the  claims  in  September 

1891,  to  pay  the  $500  note  included  in  the  first  claim,  pre- 
sented in  1890,  the  time  within  which  the  action  might  be 
brought  had  not  run  when  the  action  was  commenced." 

The  conclusion  of  law  of  the  referee  follows  the 
opinion,  and  holds  that  the  statute  did  not  begin  to  run 
until  September  30th,  1891. 

The  holding  that,  in  case  a  claim  which  consists  of 
independent  items  is  presented  to  the  representative  of  a 
decedent,  one  item  cannot  be  admitted  and  the  remainder 
rejected,  so  as  to  set  the  short  statute  nmning  as  to  those 
rejected,  does  not  seem  to  this  court  to  be  sound. 

Such  a  rule  would  be  inconvenient  to  claimants  and  to 
representatives,  and  would  often  prevent  the  former  from 
being  promptly  paid  demands  conceded  to  be  just ;  and,  on 
the  other  hand,  would  expose  c .states  to  suits  which  could 
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be  defended  only  in  part.  If  some  of  the  independent 
items  of  a  claim  cannot  be  admitted  and  paid  and  others 
rejected,  so  as  to  set  the  statute  running  as  to  the  latter, 
the  final  settlement  of  estates  can  be  indefinitely  postponed 
by  the  presentation  of  claims  partly  just  and  partly  unjust, 
which  would  necessarily  delay  final  settlements,  until  the 
six-years  statute  had  applied  as  a  bar  to  the  rejected  claims, 
and  defeat  the  very  purpose  of  the  short  statute,  which  was 
passed  to  facilitate  the  early  settlement  of  decedents' 
estates. 

The  record  does  not  show  whether  the  defendant  has 
or  has  not  published  a  notice  to  creditors  to  present  their 
claims,  and  it  was  held  in  Salomon  v,  Heichel  (4  Dem. 
Sur.  176),  that,  under  section  1822  of  the  Code  of  Civil 
Procedure,  the  short  statute  does  not  run  against  a  rejected 
claim  unless  the  notice  to  present  claims  has  been  published. 
This  seems  to  us  to  be  a  misconstruction  of  the  section. 

The  object  of  the  publication  of  a  creditors'  notice  is 
to  advise  claimants  when  and  where  claims  may  be  pre- 
sented, and  to  enable  estates  to  be  promptly  settled,  and 
their  representatives  protected  in  payments  which  may  be 
made. 

If  this  section  is  to  be  literally  construed,  the  statute 
would  not  run  against  a  claim  presented  while  a  creditors' 
notice  was  being  published.  It  reads :  "  Where  an 
executor  or  administrator  disputes  or  rejects  a  claim 
against  the  estate  of  the  decedent,  exhibited  to  him  either 
before  or  after  the  commencement  of  the  publication  of  a 
notice  requiring  the  presentation  of  claims,"  etc.  When  a 
claim  has  been  presented  and  rejected,  there  is  no  occasion 
for  a  notice  to  that  creditor,  and  the  short  statute  begins 
to  run  as  to  it  though  no  notice  has  been  published.  Field 
t;.  Field,  77  N.  T.  294 ;  Code  Civ.  Proc.  §  1822.» 

*  ''The  notice  is  for  the  protectioD  of  the  executors,  and  the  es- 
tates which  they  represent,  aud  there  is  no  absolute  obligation  to 
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Three  witnesses,  not  interested  in  the  result  of  this 
action,  testified  that  the  items  embraced  in  the  second 
clause  of  action  were  disputed  or  rejected  by  the  attorney 
of  the  defendant  more  than  six  months  before  this  action  was 
begun,  and  but  one  (the  plaintiff)  testified  to  the  contrary, 
and  he  admitted  that  the  defendant  refused  to  pay  those 
items,  and  returned  to  him  his  claim,  with  his  vouchers, 
more  than  six  months  before  the  action  was  begun. 

It  seems  to  this  court  that  the  finding  that  the  items 
recovered  in  this  action  were  not  disputed  nor  rejected  in 
October  or  November,  1890,  is  against  the  weight  of 
evidence,  and  that  a  new  trial  should  be  had,  to  the  end 
that  it  may  be  found,  not  merely  whether  or  not  the  entire 
claim  originally  presented  was  rejected  (about  which  there 
is  no  dispute),  but  whether  any  or  all  of  the  items  which 
this  action  is  broaght  to  recover  were  disputed  or  rejected 
in  October  or  November,  1890.  , 

When  the  representative  of  an  estate  directs  an 
attorney  to  reject  a  particular  claim,  as  in  the  case  at  bar, 
the  rejection  by  the  attorney  for  the  representative  is  as 
effectual  as  though  the  representative  had  personally 
notified  the  claimant  of  the  rejection.  Selover  i?.  Coe,  63 
N.  Y.  438.* 

give  it  *'  Field  v.  Field,  77  N.Y.2H;  Brinker  v.  Loomis,  43  Hun.  247; 
Fliess  tJ.  Buckley,  90  N.  T.  286,  292. 

"  ClaimB  may  be  presented  at  any  time  after  the  execntors  qualify 
and  enter  upon  the  discharge  of  the  discharge  of  their  duties,  and 
while  they  are  entitled  to  a  reasonable  time  to  examine  and  decide 
upon  the  Justice  of  claims  presented,  when  they  do  decide,  even 
though  no  notice  has  been  published,  the  effect  of  their  decision  is  the 
same  as  though  the  claim  was  presented  after  publication.''  Field  v. 
Field,  77  N.  Y,  294,  296.  See  also  in  re  Haxton,  102  N.T.  157;  S.  C; 
9  Civ,  Pro.  197,  where  the  object  of  the  amendment  of  1892  is  stated. 

*  8ee  also  Russell  v.  Lane,  1  Barh.  519, 523.  There  it  was  held  that 
it  would  be  presumed  that  the  attorney  for  the  executor  was  author- 
ined  to  refuse  to  refer  the  claim,  notwithstanding  the  executor  denied 
•nch  authority,  where  it  appeared  that  he  was  his  counsel  in  all 
matters  relating  to  the  estate.  See  also  Clark  v.  Corwin,  21  K.  T. 
dv.  Pro.  108. 
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The  presentment  and  rejection  of  the  second  claim  on 
the  30th  of  November^  1891^ — more  than  six  months  after 
the  rejection  of  some  of  the  items  in  the  first  one^ — was 
not  a  waiver  of  any  rights  acquired  bj  the  first  rejection 
and  the  lapse  of  time.* 

The  judgment  should  be  reversed  on  the  law  and  the 
factS;  with  costs  to  the  appellant  to  abide  the  event,  and  a 
new  trial  ordered  before  a  referee  to  be  appointed  by  the 
court  upon  the  entry  of  the  order  anew. 

Van  Brunt,  P.  J.  I  concur,  and  think  that  the 
judgment  should  also  be  reversed  because  the  referee 
assumed  that  the  giving  of  a  check  imported  a  loan. 
Sternfield's  evidence  is  conclusively  shown  to  be  utterly 
unreliable.     The  referee  also  erred  in  granting  costs. 


O'Brien,  J.,  concurred. 


KNOX,  Appellant  v.  NOBEL,  Respondent. 

Supreme  Court,   First  Department,  General  Term, 

April,  1894. 

^  2660. 

Letteri  of  odminiBiratlonF-'When  decree  granting^  void — dUaffirmanoe  of 

contract  hy  infant  after  attaining  majority. 

Where  a  aorrogate  selects  a  person  as  administrator,  whom  the  statute 
says  he  shall  not  appoint,  after  having  determined  to  appoint  such 
an  officer,  his  act  is  absolately  void. 

The  appointment  by  a  surrogate  of  an  in£ftnt  as  administrator  of  an 
estate  is  Toid,  and  may  he  attacked  coUaterally,  and  a  contract 

*  The  rejection  most  he  distinct  and  the  eqni vocal  and  unaccom- 
panied by  anything  that  would  lead  the  claimant  to  infer  that  the  dis- 
pute or  rejection  is  not  final  or^that  a  farther  examination  or  considera- 
tion will  be  given.    Hoyt  v.  Bonnett,  BON.  Y,  5S8,  rev'g  58  Barb,  629. 

In  Calanan  v.  McClure^  47  Barh,  206,  a  claim  was  presented  to 


430  CIVIL  PROCEDURE  REPORTS. 


Knox  V.  Nobel. 


made  by  bim,  while  acting  as  such  administrator,  ao  far  as  it 
attempts  to  bind  tbe  estate,  is  also  void. 

Wbile  the  decree  of  a  surrogate  made  upon  an  application  for  letters 
of  administration,  is  conclusive  as  to  all  the  facts,  and  necessary 
for  his  jurisdiction,  it  imports  nothing  as  the  legibility  of  the  per- 
son to  whom  the  letters  are  issued. 

Rodriqnez  v.  Bank,  68  X  T.  403;  S.  C.  76;  N.  r.816.  Bolton  v. 
Schriever,  70,  distinguished.    Carow  v.  Nowatt,  2  Ed,  Ch.  58. 

A  person  who,  in  a  representative  capacity,  attempts  to  enter  into  a 
contract  which  he  has  no  authority,  is  bound  individually  and 
for  a  minor  may  be  held  upon  it,  unless  it  is  repudiated  within 
a  reasonable  time  after  becoming  of  age. 

Where  a  person  is  appointed  an  administratrix  while  a  minor,  and 
before  reaching  her  majority  enters  into  a  contract,  she  may,  after 
reaching  her  majority,  maintain  an  action  to  avoid  personal  re- 
sponsibility which  would  arise  against  her  because  of  hei  entry 
into  contract  as  administratrix  without  having  the  authority  so 
to  act. 

Knox  V.  Nobel,  (23  X  F.  Civ.  Pnn  811),  affirmed. 

{Decided  April  13,  1894.) 

Appeal  by  the  plaintiff  from  an  intsrlocutory  judg- 
ment of  the  New  York  Comity  special  term^  overruling  a 
demurrer  to  the  complaint  in  this  action. 

The  facts  appear  in  the  opinion. 

Henry  Hayty  for  plaintiff^  appellant. 

Lucien  BirdseyCy  for  defendant^  respondent. 

Van  Brunt,  P.  J. — This  action  is  brought  by  the 
plaintiff  individually  to  set  aside   a  sale  attempted  to  be 

executor  in  March,  and  rejected.  The  same  claim  with  additions  was 
presented  in  April  with  an  offer  to  accept  fifty  cents  on  the  dollar. 
The  executor  promiaed  to  see  his  attorney  and  let  creditor  know.  The 
creditor  asked  for  answer  several  times,  but  was  put  off,  and  flnallyt 
in  October,  the  executor  refused  to  pay  or  consent  to  a  reference* 
— Held,  that  matter  was  held  open  and  bar  of  statute  did  not  attach.' 
In  Miller's  Estate,  9  A".  T.  Supp.  00,  Surrogate's  Ct.,  Chautauqaa 
Co.,  Dec,  1889,  the  rejection  was  not  positive,  but  it  was  merely 
objected  that  another  was  morally  responsible,  the  claim  was  subse- 
quently considered  and  not  regarded  as  finally  rejected)  as  shown  by 
fact  that  written  notice  of  rejection  wasy given  more  than  a  year 
thereafter. 
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made  bv  her  as  the  administratrix  of  her  deceased  husband, 
upon  the  ground  that  at  the  time  of  granting  the  letters  of 
administration  she  was  a  minor,  and  that  the  sale  was 
made  under  the  fraudulent  representations  and  induce- 
ments of  the  defendants,  and  that  the  consideration  paid 
was  inadequate.  The  main  question  involved  upon  this 
appeal  is  whether  letters  of  administration  issued  by  the 
surrogate  to  a  minor  are  or  are  not  void.  It  is  urged  that 
as  it  is  well  established  that  the  granting  of  letters  of 
administration  bj  the  surrogate  is  conclusive  as  to  his 
jurisdiction,  the  question  as  to  the  eligibility  of  the 
plaintiff  to  the  office  of  administratrix  cannot  be  inquired 
into  coUaterallj. 

We  think  that  the  question  as  to  whether  the  plaintiff 
could  legally  be  appointed  administratrix  of  her  deceased 
husbandy  she  being  a  minor,  has  no  relation  whatever  to 
the  question  as  to  the  jurisdiction  of  the  surrogate  to  grant 
letters  of  administration ;  and  here  is  where  the  confusion 
has  arisen. 

An  examination  of  section  2660  of  the  Code  as  it 
existed  at  the  time  of  the  issuing  of  the  letters  of 
administration  in  question  will  show  that  the  eligibility  of 
a  petitioner  to  appointment  as  administrator  has  no 
connection  with*  the  facts  upon  which  the  jurisdiction  of 
the  surrogate's  court  to  grant  letters  of  administration 
upon  the  estate  depends.     The  section  says : 

^^A  person  entitled  absolutely  or  contingently  to 
administration  upon  the  estate  of  an  intestate  may  present 
to  the  surrogate's  court  having  jurisdiction,  a  written 
petition  duly  verified,  praying  for  a  decree  awarding  letters 
of  administration  either  to  him,  or  to  such  other  person  or 
persons  having  a  prior  right,  as  may  be  entitled  thereto,  or 
in  the  alternative  as  the  petitioner  elects,  and  if  necessary 
that  the  persons  required  to  be  cited  as  required  in  the 
next  section  but  one  may  be  cited  to  show  cause  why 
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Buch  decree  should  not  be  made.  The  petition  must  set 
'  forth  the  petitioner's  title  [it  is  clear  that  what  is  meant  hj 
this  provision  is  the  relationship  under  which  the  petitioner 
claims] ;  the  facts  upon  which  the  jurisdiction  of  the  court 
to  grant  letters  of  administration  upon  the  estate  depends; 
and  the  names  of  the  husband  or  wife,  if  any,  and  of  the 
next  of  kin  of  the  decedent^  so  far  as  they  are  known  to 
the  petitioner  or  can  be  ascertained  bj  him  with  due 
diligence.'^ 

It  is  thus  seen  that  the  facts  upon  which  the  jurisdic- 
tion of  the  court  to  grant  letters  depend  do  not  include  the 
petitioner's  title,  and  were  not  intended  to  include  the 
petitioners  title,  and  are,  by  the  very  language  of  the 
section,  excluded ;  and  therefore,  when  it  has  been  held 
that  the  grant  of  letters  of  administration  is  conclusive  as 
to  the  surrogate's  jurisdiction,  it  has  only  been  decided 
that  the  granting  of  such  letters  is  conclusive  as  to  the 
facts  upon  which  the  jurisdiction  of  the  court  to  grant  let- 
ters upon  the  estate  depend;  and,  [as  already  seen,  the 
petitioners  title  is  not  one  of  them,  nor  is  the  petitioner's 
eligibility  to  the  office. 

While,  therefore,  the  decree  of  the  surrogate  is  con- 
clusive as  to  all  the  facts  necessary  for  his  jurisdiction,  it 
imports  nothing  as  to  the  eligibility  of  the  person  to  whom 
the  letters  are  issued.  The  statute  expressly  prohibits  the 
granting  of  letters  to  a  person  convicted  of  an  infamous 
crime,  or  to  one  incapable  of  making  a  contract,  or  to  a 
person  who  is  imder  twenty-one  years  of  age,  etc.  Can  it 
be  said  that  the  surrogate  by  his  ipse  dixit  can  repeal  the 
statute,  it  being  manifest  that  the  question  of  the  eligibility 
of  the  person  proposed  to  be  appointed  administrator  is  not 
one  of  the  jurisdictional  facts  t  It  would  be  a  monstrous 
proposition  to  hold  that  any  judicial  officer  can,  by  his 
mere  will,  override  the  express  prohibitions  of  the  statute. 

The  question  of  the  age  of  this  petitioner  was  in  no 
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respect  presented  to  the  surrogate  for  adjudication.  No 
such  issue  was  before  bini;  and  his  jurisdiction  to  appoint 
an  administrator  did  not  depend  upon  any  such  inquiry  ; 
and  in  this  respect  the  case  at  bar  differs  from  those  of 
Roderigas  v.  Bank,  63  N.  Y.  460,  and  76  N.  Y.  316,  and 
Bolton  V.  Schriever,  135  N.  Y  70. 

In  those  cases  the  question  before  the  surrogate  was  as 
to  his  right  to  act  at  all,  and,  he  having  determined  the 
question  of  jurisdiction,  it  was  held  that  such  adjudication 
could  not  be  attacked  collaterally. 

The  right  of  the  surrogate  in  the  case  at  bar  to  appoint 
an  administrator  could  not  be  attacked  collaterally,  but 
when  he  selects  a  person  whom  the  statute  says  he  shall  not 
appoint  as  such  administrator,  after  having  determined  to 
appoint  such  an  officer,  his  act  is  absolutely  void. 

Such  was  the  rule  laid  down  in  Carow  t;.  Nowatt,  2 
Edw.  Ch.  58,  in  which  it  was  held  that,  not  only  was  the 
appointment  of  a  minor  void,  but  he  could  not  be  called  to 
account  for  any  portion  of  the  estate  which  he  had  received. 

It  seems,  therefore,  reasonably  clear  that  the  appoint* 
ment  by  the  surrogate  of  the  plaintiff  was  void,  and  that 
the  contract,  as  far  as  the  plaintiff  attempted  to  bind  the 
estate  of  her  husband,  was  also  void.  But  it  is  a  familiar 
principle  that  a  person  attempting  to  enter  into  a  contract 
in  a  representative  capacity,  having  no  authority  to  enter 
into  such  contract  in  such  capacity,  is  bound  individually ; 
and  hence,  even  if  this  plaintiff  had  no  authority  to  enter 
into  the  contract  as  the  administratrix  of  her  husband, 
because  of  the  invalidity  of  her  appointment,  she  would 
have  been  held  individually  had  it  not  been  for  her 
minority ;  and,  even  if  the  contract  was  entered  into  at  a 
time  when  she  was  a  minor,  unless  repudiated  within  a 
reasonable  time  after  she  became  of  age,  she  might  be  held 
upon  it. 

The  plaintiff,  by   this  action,  comes  into  court,  and 
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seeks  to  disaffirm  this  contract^  alleging  that  it  was  entered 
into  while  she  was  a  minor,  farther  alleging  that  it  was 
obtained  by  fraud,  and  that  she  seeks  to  avoid  the  personal 
responsibility  which  would  arise  against  her  because  of  her 
entry  into  the  contract  as  administratrix  of  her  husband 
without  having  the  authority  so  to  act.  It  seems  to  us 
that  she  has  a  right  to  maintain  this  action  to  relieve  her- 
self individually  from  any  claims  which  might  be  attempted 
to  be  enforced  against  her.  The  estate  which  she  assumed 
to  represent  has  no  interest  in  this  question.  It  is  not 
bound  by  the  contract,  and  is  not  at  all  interested  in  the 
question  as  to  whether  the  plaintiff  individually  is  or  is 
not  so  bound.  She  alone  is  interested  in  the  question  as  to 
whether  she  is  to  be  liable  to  the  defendants  foi  damages 
in  attempting  to  enter  into  a  contract  without  authority. 

We  are  of  opinion,  therefore,  that  the  judgment 
should  be  affirmed,  with  costs,  with  leave  to  defendants  to 
withdraw  the  demurrer,  and,  on  payment  of  costs  of  court 
below  and  of  this  court,  to  answer. 

FoLLETT  and  Parker,  JJ.,  concurred. 


FARRELIi,  Respondent,  v,   AMBERQ,   Appellant. 

N.  Y.  Court  of  Common  Pleas,  General  Term,  May, 

1894. 

^^  514,  519,  522. 

PUading-^eonBirucHon  of— reply  when  neoce8$ary^£evooaiion  of  power  of 

attorney* 

In  constructing  a  pleading  resort  maj  be  had  to  its  several  parts  to 
ascertain  what  was  intended  to  be  alleged  or  denied,  and  only 
thatjwhich  is  fairly  implied  from  the  language  nsed  should  be 
deemed  alleged. 

Section  619  of  the  Code  of  Ciyil  Procedure,  providing  that  pleadings 
are   all  liberally  construed,  applies  only  to  matters  of  form,  and 
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when  a  material  itatement  in  a  pleading  is  snaoeptible  of  two  or 
more  different  meanings,  that  which  is  most  nnfayorable  to  the 
pleader,  should  be  accepted  as  the  one  intended. 

Where  defenses  are  properly  pleaded  as  such,  and  also  as  off-sets,  but 
are  not  ayailable  as  connter-daims,  the  plaintiff  is  not  required 
to  reply  to  them  in  the  absence  of  an  order  requiring  a  reply. 

In  the  absence  of  an  order  requiring  a  reply  no  reply  is  necessary  to 
mere  new  matter  in  avoidance  or  to  matter  constituting  an  off-set 
or  recoupment  or  alleged  as  payment,  and  a  failure  to  reply 
thereto  is  not  an  admission  of  the  facts  alleged  therein. 

Where  an  anwer  pleaded  as  a  defense  and  counter-claim,  the  delirery 
of  a  contract,  assignment  and  power  of  attorney  for  the  purpose 
of  securing  the  plaintiff  against  loss  by  reason  of  the  fetct  that  he 
had  become  surety  upon  a  bond,  and  also  for  the  purpose  of 
repaying  moneys  advanced  by  htm;  that  the  power  of  attorney  was 
revocable  upon  the  reimbursement  to  plaintiff  of  the  money  so 
advanced  and  that  it  was  revocable,  but  nowhere  charged  the 
plaintiff  with  receipt  of  any  money  in  excess  of  the  sums  advanced, 
— Held,  that  while  these  facts  might  properly  be  pleaded  as  a 
defense  and  set-off  they  were  not  available  as  a  counter-claim  and 
it  was  not  necessary  that  the  plaintiff  reply  thereto. 

An  allegation  in  an  answer  that  a  power  of  attorney  was  revocable, 
and  was  revoked  by  service  of  notice  of  revocation,  is  a  statement 
of  legal  conclusions  and  not  of  facts,  and  for  that  reason  is  not 
admitted  because  not  denied  in  a  reply. 

An  allegation  in  an  answer  of  a  conclusion  is  an  immaterial  averment 
and  only  material  matters  not  controverted  by  answer  or  reply» 
should  be  taken  as  admitted. 

Where  a  power  of  attorney  is  coupled  with  an  interest  being  given  to 
secure  the  attorney  for  money  advanced  by  him,  it  is  not  revoked 
by  the  service  of  a^otice  of  revocation,  without  reimbursing  the 
attorney. 

A  power  of  attorney  to  collect  a  fund  given  to  secure  the  payment  of 
a  debt  due  ftom  the  donor  to  the  donee  of  the  power,  operates  as 
an  equitable  assignment  of  the  fund,  and  such  assignment  is  none 
the  less  so,  because  the  interest  it  conveys  is  equitable  and 
conditional. 

(DecUM  May  7, 1894.) 

« 

Appeal  bj  the  defendant  from  a  judgment  in  favor  of 
the  plaintiff^  entered  upon  the  report  of  a  referee. 

The  facts  appear  in  the  opinion. 

Edward  W.  F.  Johnston^  for  defendant,  appellant. 

Nelson  8.  Spencer,  for  plaintiff,  respondent. 
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BisCHOn,  J. — This  action  was  originaOj  brought  to 
recover  the  sum  of  $7703.35,  with  interest,  the  balance 
claimed  to  be  due  from  the  Chnrch  of  St.  Francis  of  Assisi 
under  a  contract  for  the  constmction  of  its  building.  The 
church  admitted  the  due  performance  of  all  the  work,  and 
its  liability  in  the  amount  claimed,  but  asserted  that  one 
John  L.  Amberg  has  made  claim  to  the  moneys  adyersely 
to  plaintiff.  On  notice  to  plaintiff  and  John  L.  Amberg, 
the  original  defendant  was,  by  order,  permitted  to  pay  the 
moneys  into  court,  and  directed  to  be  discharged  as  a  party 
to  the  action,  and  said  John  L.  Amberg  was  substituted  in 
its  place. 

It  is  not  disputed  that  the  pleadings  concede  that  on 
May  16,  1891,  the  Church  of  St.  Francis  of  Assisi  entered 
into  a  contract  with  one  Henry  H.  Amberg,  whereby  the 
latter  undertook  to  construct  a  building  for  a  specified 
compensation  to  be  paid  him  by  the  former,  and  that  for 
the  due  performance  of  the  contract  on  his  part  he 
executed  and  delivered  his  bond,  with  plaintiff  as  surety ; 
that  on  July  14th,  1891,  Henry  H.  Amberg  assigned  the 
contract  to  his  brother,  John  L.  Amberg;  that  on  the 
same  day  John  L.  Amberg  executed  his  power  of  attorney 
to  plaintiff,  whereby  the  latter  was  authorized,  in  the  place 
and  stead  of  the  former,  ^^to  furnish,  complete,  and  finish 
all  the  work,  labor,  and  materials  required  to  be  done  and 
furnished  in  and  by''  the  building  contract  above* men- 
tioned, and  "to  collect  or  receive  all  moneys  due  or  to 
become  due  on  the  said  contract ; "  and  that  the  contract, 
assignment,  and  power  of  attorney  were  delivered  to 
plaintiff. 

The  complaint  further  alleges  that  the  contract  was 
assigned,  and  the  power  of  attorney  executed  and  deliv- 
ered, "  in  pursuance  of  an  agreement  whereby  the  plaintiff 
agreed  to  furnish  the  money  necessary  to  carry  out  said 
contract,  and  in  his  own  name  to  make  all  the  purchases 
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of  materials,  and  to  employ  and  paj  all  the  labor  necessary 
f6r  the  execution  of  said  contract,  and  to  complete  and 
finish  the  work  required  to  be  done  thereby."  Also,  that 
the  assignment  was  made,  and  the  power  of  attorney  given 
to  secure  '^  the  plaintiff  all  rights  to  receive  the  consider- 
ation named  in  said  contract ; "  and  that  ^'  the  said 
assignment  and  power  of  attorney  were  executed  and 
delivered  instead  of  an  assignment  of  said  contract  directly 
to  the  plaintiff,  because  of  the  existence  of  said  bond,  and 
to  secure  the  defendant's  rights  thereunder." 

The  fourth  paragraph  of  defendant's  answer  specific 
cally  admits,  in  almost  identical  language,  the  first  above 
referred  to  allegation  of  the  complaint,  and  ^^  that  the  said 
assignment  and  power  of  attorney  were  executed  and 
delivered,  instead  of  an  assignment  of  the  contract,  directly 
to  the  plaintiff,  because  of  the  existence  of  the  said  bond, 
and  to  secure  the  plaintiff's  rights  thereunder,  as  alleged 
in  the  paragraph  of  the  complaint  numbered  *  Fifth  ; ' "  but 
denies  that  the  power  of  attorney  and  assignment  were 
made  pursuant  to  a  suggestion  of  counsel  for  the  Church  of 
St.  Francis  of  Assisi,  or  prepared  by  him  for  the  purpose 
of  securing  the  plaintiff's  rights  in  said  contract. 

The  eighth  paragraph  of  defendant's  answer  alleges 
'^that  the  said  contract  was  delivered  and  the  said  power 
of  attorney  was  executed  and  delivered,  to  the  plaintiff  by 
the  defendant  because  the  plaintiff  had  become  surety  for 
the  said  Henry  H.  Amberg  to  the  original  defendant 
herein,  the  Church  of  St.  Francis  of  Assisi,  for  the 
performance  of  said  contract,  and  were  executed  and 
delivered  for  the  purpose  of  securing  the  plaintiff's  rights 
thereunder."  Whereunder  t  Clearly,  the  contract ;  and 
any  claim  that  '^thereunder"  refers  to  the  bond  is  a 
palpable  effort  to  distort  the  plain  inference  and  grammat* 
ical  sense  of  the  language  used.  It  is  apparent,  therefore, 
that  the  general  denial  at  the  conclusion  of  the  paragraph. 
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as  well  as  the  denial  that  the  assignment  and  power  of 
attorney  were  made  at  the  suggestion  of  counsel  for  the 
Church  of  St.  Francis  of  Assisi^  or  prepared  by  him  to 
secure  the  plaintiff's  rights  under  the  contract,  were  not 
intended  to  comprehend  the  second  allegation  of  the 
complaint  referred  to, — ^that  the  assignment  and  power  of 
attorney  were  made  and  given  to  secure  '^  the  plaintiff  all 
rights  to  receive  the  consideration  named  in  said  contract.'^ 
The  denial  that  counsel  for  the  Church  of  Si  Francis  of 
Assisi  suggested  the  execution  and  delivery  of  the  instru- 
mentSy  or  that  he  prepared  them  intending  thereby  to 
afford  plaintiff  security,  are  of  immaterial  matter  in  view 
of  the  admission  that  defendant  in  fact  gave  them  for  the 
purpose  of  such  security. 

In  construing  a  pleading,  resort  may  be  had  to  its 
several  parts  to  ascertain  what  was  intended  to  be  alleged 
or  denied  (Whitney  t;.  Town  of  Ticonderoga,  6  N.'T. 
Supp.  844);  and  only  that  which  is  fairly  implied  from  the 
language  used  will  be  deemed  to  be  alleged  (Cook  t;.  War- 
ren, 88  N.  Y.  37;  Bank  v.  Van  Rensselaer,  6  HiU.  240). 
Section  519  of  the  Code  of  Civil  Procedure,  which  provides 
that  pleadings  shall  be  liberally  construed,  applies  only  to 
matters  of  form  (Clark  t;.  Dillon,  97  N.  T.  370) ;  and,  when 
a  material  statement  in  a  pleading  is  susceptible  of  two  or 
more  different  meanings,  that  which  is  most  imfavorable  to 
the  pleader  must  be  accepted  as  the  one  intended  (dark  t;. 
Dillon,  supra ;  Bunge  v.  Koop,  48  N.  T.  225,  231). 

It  is  doubtful  whether  the  general  denial  at  the  conclu- 
sion of  the  eighth  paragraph  of  the  answer  is  at  all  available 
to  defendant.     Baylis  v,  Stimson,  110  N.  Y.  621,  623. 

The  complaint  also  alleged  that  the  work  required  to 
be  done  under  the  building  contract  had  been  fully  and 
completely  performed,  and  that  th&  plaintiff  had  paid,  laid 
out,  and  expended  all  moneys  required  in  that  behalf  for 
labor  and  materials ;  and  the  answer  adndtted  the  perform* 
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ance^  but  denied  the  advance  of  anj  moneja  by  the 
plaintiff. 

Defendant^  by  answer^  furthermore  claimed  that 
the  plaintiff  had  been  folly  reimbursed  for  all  moneys 
advanced,  and  was  saved  harmless  from  all  liability 
under  his  bond  by  the  due  and  complete  perform- 
ance of  the  contract  and  acceptance  of  the  work  by 
the  Church  of  St.  Francis  of  Assisi.  Three  distinct 
and  separate  defenses — two  of  which  were  asserted  also  as 
offsets  and  counter-claims,  and  the  other  as  a  defense  and 
offset  only — were  interposed  to  the  complaint.  One  of 
these  defenses  and  counter-claims  charges  the  plaintiff  with 
the  conversion  of  money  received  imder  the  building 
contract,  but  this  is  conceded  to  be  sufSciently  denied  by 
the  reply. 

The  other  defense  and  counter-claim  alleges  the  facts 
of  the  delivery  of  the  contract,  assignment,  and  power  of 
attorney  for  the  purpose  stated  in  the  complaint  and 
admitted  by  the  answer,  and  then  further  alleges  that  the 
power  of  attorney  was  revocable  upon  reimbursement  to 
plaintiff  for  the  money  advanced  by  him,  and  that  it  was  in 
fact  revoked  by  service  of  a  notice  of  revocation  upon  the 
Church  of  St.  Francis  of  Assisi ;  but  nowhere  charges  the 
plaintiff  with  the  receipt  of  any  money  in  excess  of  the 
sums  advanced. 

The  third  and  remaining  one  of  the  defenses — that 
which  was  also  pleaded  as  an  offset  only — alleges  pay- 
ment by  plaintiff's  receipt  of  money  which  accrued  under 
the  contract  sufficient  to  reimburse  him  for  any  money 
advanced. 

It  is  apparent  from  the  mere  statement  of  them  that, 
while  the  two  last  above-mentioned  defenses  may  have  been 
properly  pleaded  as  such  as  well  as  offsets,  neither  was 
available  as  a  counter-claim. 

In  the  absence  of  an  order,  therefore,  that  plaintiff  be 
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required  to  reply  to  new  matter  pleaded  in  the  answer,  no 
reply  was  neccessary.  Section  514  of  the  Code  of  Civil 
Procedure  requires  a  reply  to  a  counter-claim  only,  and 
section  516  dispenses  with  a  reply  in  every  other  case^ 
unless  one  is  directed  to  be  served  by  order  made  on 
defendant's  application.  Accordingly^  in  the  absence  of 
such  an  order,  no  reply  is  necessary  to  mere  matter  of 
avoidance,  or  to  matter  constituting  an  offset,  or  recoup- 
ment, or  alleged  as  payment  (Cockerill  v.  Loonam,  36  JJwn, 
353  ;  Improvement  Co.  v,  Staley,  40  N.  Y.  Super.  Ct.  539; 
Burke  v.  Thome,  44  Barb.  363 ;  Scott  t?.  Stockwell,  65 
How.  Pr.  249;  Baylie^  Code  PI.  c.  13,  p.  287);  and 
plaintiff  did  not,  therefore,  admit,  as  defendant's  counsel 
contends,  by  failure  to  reply  to  the  pretended  counter-claim 
last  above-mentioned,  that  the  power  of  attorney  was  given 
solely  to  secure  plaintiff  against  any  liability  upon  his  bond, 
assuming  such  to  be  the  allegation  of  the  answer  upon  a 
proper  construction,  or  that  the  power  of  attorney  was 
revocable  and  revoked. 

Again,  any  allegation  that  the  power  of  attorney  was 
revocable  and  revoked  by  service  of  notice  of  revocation . 
implies  no  more  than  the  statement  of  legal  conclusions,  not 
of  facts;  and  so,  for  that  reason  also,  was  not  admitted, 
because  not  denied.  The  allegation  of  a  legal  conclusion  is 
an  immaterial  averment.  Scofield  v.  Whitelegge,  49  N.  Y. 
259;  People  v.  Commissioners  of  Highways,  54  N.Y.  276 
Only  material  matter,  not  controverted  by  answer  or  reply, 
shall  be  taken  as  admitted.     Cods  Civ.  Pro.  ^  522. 

For  the  reasons  hereinbefore  stated,  therefore,  when 
the  action  proceeded  to  trial  the  following,  also,  were 
among  the  admitted  facts :  That  the  building  contract,  as 
well  as  the  assignment  thereof  to  Henry  H.  Amberg,  and 
the  power  of  attorney  from  the  defendant  to  the  plaintiff, 
were  delivered  to  the  plaintiff  pursuant  to  an  agreement 
that  the  plaintiff  should  be,  by  their  means,  secured  against 
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all  liability  under  his  bond  for  the  performance  of  the 
building  contract^  as  well  as  for  all  moneys  adyanced  by 
the  plaintiff  in  the  performance  of  the  contract.  The  only 
testimony  taken  was  that  of  the  plaintiff,  which  was  to  the 
effect  that  the  contract^  assignment,  and  power  of  attorney 
were  delivered  to  him  simultaneously,  that  the  work  called 
for  by  the  contract  was  done,  and  that  he  had  paid  all  the 
money  required  for  labor  and  materials  in  the  performance 
of  the  work.  Defendant  offered  in  evidence  a  notice  by 
him  of  revocation  of  the  power  of  attorney,  which  was 
conceded  to  have  been  served  upon  the  plaintiff  and  the 
Church  of  St.  Francis  of  Assisi  before  the  commencement 
of  the  action.  No  further  evidence  of  any  kind  was  adduced 
by  either  party,  and  the  cause  was  thereupon  submitted  to 
the  referee,  who  decided  that  the  po;wer  of  attorney  was 
not  revocable ;  that  it  was  not  revoked  by  defendant ;  and 
that  plaintiff  was  entitled  to  recover  the  moneys  paid  into 
court. 

The  referee's  findings  of  fact  are  consistent  with  all 
the  admitted  facts  and  plaintiff's  testimony.  No  error 
is,  therefore,  predicable  of  the  referee's  refusals  to  find  to 
the  contrary.  The  power  of  attorney,  also,  was  one 
coupled  with  an  interest ;  hence  the  referee's  conclusions 
that  the  power  of  attorney  was  not  revocable,  and  was 
not  revoked  by  the  service  of  defendant's  notice  of  re- 
vocation, in  the  absence  of  proof  that  the  plaintiff  was 
reimbursed  for  his  outlays  by  his  receipt  of  moneys 
which  had  accrued  tmder  the  building  contract  or  other- 
wise cannot  be  successfully  controverted.  ^^  As  the  power 
of  one  man  to  act  for  another  depends  on  the  will  and 
license  of  that  other,  the  power  ceases  when  the  will  or  his 
permission  is  withdrawn.  The  general  rule,  therefore,  is 
that  a  letter  of  attorney  may  at  any  time  be  revoked  by 
the  party  who  makes  it  and  is  revoked  by  his  death.  But 
this  general  rule,  which  results  from  the  nature  of  the  act 
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has  sustained  some  modification.  Where  a  letter  of  attor-> 
nej  forms  a  part  of  a  contract;  and  is  a  security  for  money,  or 
for  the  performance  of  any  act  which  is  deemed  yaluable, 
it  is  generally  made  irrevocable  in  terms,  or,  if  not  so,  is 
deemed  irrevocable  in  law.  Although  a  letter  of  attorney 
depends,  from  its  nature,  on  the  will  of  the  person  making 
it,  and  may,  in  general,  be  recalled  at  his  will,  yet,  if  he  binds 
himself  for  a  consideration,  in  terms,  or  by  the  nature  of  his 
contract,  not  to  change  his  will,  the  law  will  not  permit  him 
to  change  it."  Chief  Justice  Marshall  in  Hunt  r. 
Rousmanier,  8  Wheatj  174.  See,  also,  Enapp  v,  Alvord, 
10  Paige  J  205;  Raymond  v.  Squire,  11  Johns j  47;  De  Forest 
t^.  Bates,  1  Edw.  Ch.  394;  Hutchings  v.  Hebbard,  34 
N.  Y.  24. 

A  power  of  attorney  to  collect  a  fund,  given  to  secure 
the  payment  of  a  debt  due  from  the  donor  to  the  donee  of 
the  power  operates  as  an  equitable  assignment  of  the  fund. 
Raymond  v.  Squire  and  Do  Forest  v.  Bates,  supra ;  Wilson 
V.  Troup,  2  Cow.  195.  An  equitable  assignment  is  none 
the  less  so  because  the  interest  it  conveys  is  qualified  and 
conditioned.     Holmes  v.  Evans,  129  N,  F.  140. 

We  assume  that  the  plaintiff's  liability  upon  his  bond, 
given  to  secure  the  dae  performance  of  the  building 
contract  with  the  Church  of  St.  Francis  of  Assisi,  had 
ceased,  and  that  to  that  extent  his  interest  in  the  moneys 
to  be  collected  upon  the  contract  had  reverted  to  defend* 
ant ;  but  it  still  remained  to  show,  to  extinguish  the 
plaintiff's  remaining  interest  in  the  moneys,  that  he  had 
been  reinbursed  for  all  moneys  paid,  laid  out,  and  expen- 
ded by  him.  That  fact  was  not  admitted  by  the  pleadings 
or  on  the  trial.  Its  proof  was  incumbent  upon  defendant, 
who  failed  to  supply  it.  The  judgment  should  be  affirmed 
with  costs. 

BooKSTAVER  and  Pryor,  JJ.,  concurred. 
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Supreme  Ck)tiBT,  Second  Depastment,  Emos  Countt, 

Special  Tebh,  Mat,  1894. 

%  1009,  3339. 

Praetioe  where  upon  trial  of  equitahU  aetion  the  oauee  of  action  at  law  i$ 
proved — right  to  trial  hy  Jury  ^distinction  between  law  and  equity. 

Where  the  complaint  i0  framed  solely  for  equitahle  relief  and  the 
action  to  tried  at  special  term,  as  an  equitable  action,  and  it  is 
found  npon  the  trial,  that  the  plaintiff  is  not  entitled  to  the  relief 
demanded,  the  court  cannot  entertain  the  action  to  give  damages, 
nor  amend  the  complaint  so  as  to  change  the  action  into  one  at 
law,  but  it  should  dismiss  the  complaint. 

Where  in  an  action  founded  upon  the  assertion  that  the  plaintiff  and 
the  defendants  were  copartners  in  a  business,  brought  to  procure 
a  Judgment  declaring  the  plaintiff  the  part  owner  of  certain  lands, 
for  the  appointment  of  a  receiyer  to  sell  the  same,  and  for  an 
accounting  and  division  of  the  profits,  it  appeared  that  the 
plaintiff  and  the  defendant  were  not  copartners,  but  that  the 
plaintiff  was  an  employee  of  the  defendant  to  sell  the  land,  and 
was  to  receiTc  for  his  services  apportion  of  the  profits, — Held,  that 
the  court  upon  the  trial  of  the  action  at  special  term,  as  an 
equitable  one,  could  not  grant  the  plaintiff  Judgment  for  damages, 
nor  could  it  amend  the  complaint  so  as  to  change  the  action  into 
one  at  law,  but  that  the  complaint  must  be  dismissed. 

The  origin  of  the  court  of  chancery  and  the  distinction  between  law 
and  equity  stated. 

The  Code  of  Civil  Procedure  has  not  abolished  the  ftindamental  dis- 
tinction between  actions  at  law  and  suits  in  equity,  but  has  merely 
changed  and  assimulated  the  forms  of  the  two  actions,  and 
provided  that  they  are  to  be  administered  by  the  same  court,  and 
under  one  system  of  practice. 

Where  an  action  is  wholly  equitable  in  character,  and  is  tried  as  an 
equitable  action,  but  the  cause  of  action  proved  is  one  at  law,  the 
defendant  has  not  waived  his  right  to  a  Jury  trial  by  faUing  to 
demand  it,  nor  has  he  wavied  it  by  failing  to  plead  in  his  answer 
that  the  defendant  has  an  adequate  remedy  by  an  action  at  law, 
nor  can  he  be  deprived  of  a  Jury  trial  by  a  determination  of  the 
action  as  though  it  were  an  action  at  law  nor  by  amendment  of 
the  complaint. 

{Decided  May,  1894.) 
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Trial  of  action  before  the  court  without  a  jurj. 
The  facts  appear  in  the  opinion. 

Gatnob,  J. — The  complaint  alleges  in  sum  and  sub- 
stance that  the  defendant  owned  a  tract  of  sixtj-five  acres 
of  land;  and  in  order  to  secure  the  experience  and  assistance 
of  the  plaintiff  in  laying  it  out  in  lots  and  streets,  and 
selling  it  off  by  lots  at  auction  or  private  sale,  entered  into 
an  agreement  of  copartnership  with  the  plaintiff^  whereby 
the  plaintiff  was  given  a  certain  interest  in  common  with 
the  defendant  in  the  lands  and  the  future  proceeds  of  sales 
thereof ;  that  out  of  such  proceeds  the  defendant  was  first 
to  be  paid  the  moneys  expended  in  preparing  the  land  for 
sale  by  lots,  as  aforesaid,  the  agreement  requiring  him  to 
advance  it  all ;  and  then  $3000  an  acre  for  the  tract,  after 
which  the  overplus,  if  any,  should  be  divided  between  the 
parties^  the  plaintiff 's  share  to  be  one-quarter;  and  that, 
after  the  plaintiff  had  so  plotted  and  prepared  the  land  for 
sale,  and  a  large  number  of  the  lots  had  been  actually  sold, 
the  defendant  notified  the  plaintiff  that  he  dissolved  the 
partnership,  and  refiised  to  go  on  any  further  with  the 
enterprise  as  a  joint  one;  and  the  prayer  is  for  a  judgment 
declaring  the  plaintiff  to  be  a  part  owner  of  the  land,  for 
the  appointment  of  a  receiver  to  sell  the  land,  and  for  an 
accounting  and  division. 

The  answer  denies  the  copartnership,  and  alleges  that 
the  plaintiff  was  only  the  employee  of  the  defendant. 

The  proof  shows  that  there  was  no  copartnership,  but 
that  the  plaintiff  was  employed  as  an  agent  by  the  defend- 
ant to  prepare  the  land  for  sale  and  sell  it,  as  aforesaid  and 
that  for  his  services  he  was  to  be  paid  one-quarter  of  the 
overplus,  as  already  stated;  and  that,  after  the  contract 
had  been  partly  performed,  a  large  number  of  sales  having 
been  made,  the  defendant  discharged  the  plaintiff.     The 
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cause  of  action  which  the  proof  presents  is,  therefore^  one 
for  damages  for  breach  of  contract  for  services.  The 
amount  ah-eady  realized  from  sales  is  easily  ascertained. 
Past  sales  furnish  evidence  of  the  time  and  effort  it  would 
take  to  sell  off  all  of  the  lots^  and  also  of  the  price  for 
which  the  lots  can  be  sold^  and  it  would  not  be  difficult  to 
otherwise  prove  their  value  ;  so  that  no  difficulty  would  be 
encountered  in  proving  the  damage  which  the  plaintiff  has 
sustained  by  the  breach  of  the  contract.  -In  this  state  of 
the  case^  may  the  court  go  on  and  assess  the  damage  in 
this  action^  or  must  the  complaint  be  dismissed?  The 
complaint  states  a  case  which  is  within  the  jurisdiction  of 
equity^  and  is  not  an  action  at  law^  but  the  evidence  fails 
to  sustain  the  complaint,  and  also  fails  to  make  out  any 
case  which  is  within  the  jurisdiction  of  equity.  This 
being  so,  must  not  the  complaint  be  dismissed  f 

The  origin  of  the  High  Court  of  Chancery  in  England 
was  due  wholly  to  the  inability,  and,  to  a  limited  extent,  the 
unwillingness  of  the  common  law  courts  to  entertain  and 
give  relief  in  every  case,  and  thus  meet  all  the  require- 
ments of  justice.  The  common  law  courts  paid  such 
deference  to  forms  and  precedents  that  they  became  slaves 
to  them.  Their  jurisdiction  was  thus  circumscribed. 
They  adhered  to  certain  precise  writs  and  rigid  forms  of 
action  which  were  not  sufficiently  comprehensive  to  enable 
them  to  give  adequate  redress  in  some  cases  of  injustice 
and  wrong,  or  to  give  any  redress  in  many  others.  In 
such  cases  the  aggrieved  person  was  remediless,  except  he 
could  get  a  hearing  of  the  king  himself.  Petitions  by 
those  in  such  case  were,  therefore,  frequently  presented  to 
the  king,  asking  for  relief  of  him  as  matter  of  grace, 
because  it  could  not  be  got  of  his  courts.  From  the 
fact  that  the  king  usually  referred  such  petitions  to  his 
secretary,  called  his  chancellor,  they  came,  in  course  of 
time,  to   be  presented  to  the  chancellor  directly  by  the 
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Buitorfl  themselyes ;   and  thnsi  gradoallj,  and  at  a  time 
which  history  cannot  enable  ns  to  precisely  fix,  the  court 
of  chancery   came  to  be   established.     As   is   seen,    its 
jurisdiction  was  wholly  extraordinary.    Relief  was  afforded 
by  it  only  in  those  cases  wherein  the  common  law  coorts 
either   could  give  no  redress   at  all,  or  could  not  give 
adequate  redress ;  and  any  one  conung  to  chancery  with  a 
case  which  did  not  need  its  extraordinary  jurisdiction,  but 
could  be  adequately  dealt  with  in  the  common  law  courts, 
was   dismissed   for   lack   of  jurisdiction.     Thus,  side   by 
side,  there  existed  the  court  of  chancery  and  the  common 
law  courts,  each  with  a  distinct  jurisdiction,  the  test  of 
chancery's  jurisdiction  in  any  given  case  being  that  the 
suitor  could  either  get  no  relief,  or  could  not  get  adequate 
relief,    in    a    court    of   common    law.     And,    therefore, 
necessarily,  there   also,  grew   up,  not   only   two   distinct 
systems  of  practice  in  these  courts,  but  also  two  distinct 
systems   of  substantive  jurisprudence,   that  in  the  court 
of    chancery    being  the   system   which   we   call   equity. 
In  the   formation  of  the   government  of  this  State  these 
two  distinct  kinds  of  courts  and  systems  were  given  a  place 
from  the  beginning,  and  the  court  of  chancery  here  was 
clothed  with  the  general  jurisdiction  and  powers  of  the  high 
court  of  chancery   in   England.     Separate    courts    thus 
administered  these   separate   systems  of  jurisprudence  in 
this  State  until,  by  the  Constitution  of  1846,  the  court  of 
chancery   was   abolished   and  its  jurisdiction  and  powers 
were  devolved  upon  the  Supreme  Court.     From  that  time 
on  the  same  court  has   administered  justice   under  both 
systems ;    but,   all    the    same,   the    two    systems    have 
necessarily   preserved  their    identity   and    continued   to 
exist.     The  court  of  chancery  is  gone,  but  the  system  of 
equity  jurisprudence   remains,  and  is  still  administered, 
but  by  the  same  court  which  also  administers  the  common 
law  system«     There  is  only  one  court  to  administer  both 


VOL,   XXm.  447 


Dalton  9.  YanderyMr. 


systems^  but  they  remain  distinct  systems.  This  much 
have  I  said  because  we  seem  sometimes  to  lose  sight  of  it 
and  think  otherwise.  The  cause  of  this  is^  no  doubt,  the 
enactment  in  our  first  Civil  Procedure  Code  of  1848,  and 
found  in  our  present  revised  Code  of  Civil  Procedure, 
namely :  '^  There  is  only  one  form  of  civil  action.  The 
distinction  between  actions  at  law  and  suits  in  equity,  and 
the  forms  of  those  actions  and  suits,  have  been  abolished  ^ 
(section  3339).  But  this  enactment  relates  only  to  the  two 
systems  of  practice,  and  has  no  reference  to  the  two 
systems  of  substantive  jurisprudence.  They  still  exist  side 
by  side,  but  the  separate  systems  of  practice  under  which 
they  were  formerly  administered  have  been  aboUshed,  and 
the  one  system  of  our  practice  statute  substituted.  It  is  in 
this  view  that  our  Court  of  Appeals  has  said  that  '^  the 
distinction  between  legal  and  equitable  actions  is  as  funda- 
mental as  that  between  actions  ex  contractu  and  ex  delicto^ 
and  no  legistative  fiat  can  wipe  it  out "  (Gould  v,  Cayuga 
Bank,  86  N.  T.  83);  and  again,  that  ^Uhe  names  of 
actions  no  longer  exist,  but  we  retain,  in  fact,  the  action 
at  law  and  the  suit  in  equity  "  (Stevens  t?.  The  Mayor,  84 
N.  F.  304) ;  and  again,  that  ^'  although  the  distinction 
between  actions  at  law  and  suits  in  equity  is  abolished,  the 
distinguishing  features  between  the  two  classes  of  remedies, 
legal  and  equitable,  are  as  clearly  marked  and  rigidly 
observed  as  they  ever  were,  and  this  is  necessary  to  the 
administration  of  justice  in  an  orderly  manner  and  the 
preservation  of  the  substantial  rights  of  suitors  "  (Chipman 
V.  Montgomery,  63  N.  Y.  230).  In  a  word,  the  forms  are 
all  that  are  changed.  The  two  distinct  systems  of  justice 
still  remain,  though  they  are  administered  by  the  same 
court,  under  one  system  of  practice. 

This  brings  me  down  to  saying  what  must  be  done 
with  this  action.  Under  our  existing  system,  both  actions 
at  law  and  suits  in  equity  being  brought  in  the  same  court, 
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they  are  in  regular  course  placed  upon  separate  calendars 
by  the  parties  themselves,  namely,  actions  at  law  upon  the 
calendar  of  causes  to  be  tried  by  a  jury,  and  equity  actions 
upon  the  calendar  of  causes  to  be  tried  by  the  court  with- 
out a  jury.  When  chancery  existed  as  a  separate  court, 
if  a  suitor  came  there  with  a  common  law  action  he  was 
disimissed  for  lack  of  jurisdiction.  But  now  if  a  plaintiff 
place  an  action  at  law  upon  the  equity  calendar,  and  notice 
it  for  trial  there,  he  may  not  be  dismissed  out  of  court* 
The  court  may  of  its  own  motion,  refuse  to  hear  it  and 
send  it  to  the  jury  calendar ;  or,  if  the  court  be  willing  to 
hear  it,  the  defendant  may,  nevertheless,  by  demanding 
a  jury  trial,  have  the  cause  sent  to  the  jury  calendar  ;  and, 
if  he  do  no  not  so  demand,  he  waives  the  right  to  a  jury 
trial  and  confers  jurisdiction  upon  the  court  to  hear  it  with- 
out a  jury ;  and  the  rule  is  the  same  whichever  side  has 
so  placed  it  upon  the  calendar  and  noticed  it  {Code 
Civ.  Fro.y  ^  1009).  The  cause  of  action  stated  in 
the  complaint  in  this  action  being  wholly  equitable,  and 
in  no  aspect  constituting  an  action  at  law,  the  case  was 
properly  placed  upon  the  equity  calendar  and  noticed  for 
trial  there  by  the  parties.  For  the  same  reason,  the 
defendant  had  no  right  to  demand  a  jury  trial.  The  case 
presented  by  the  complaint  was  not  one  which  entitled  the 
plaintiff  to  a  jury  trial,  and  he  was  bound  by  the  complaint 
in  that  respect,  it  cannot,  therefore,  be  claimed  that  he  has 
waived  a  trial  by  jury  of  the  cause  of  action  presented  by 
the  evidence.  Nor  can  it  be  said  that,  by  failure  to  plead 
in  his  answer  that  the  defendant  had  an  adequate  remedy 
by  an  action  at  law,  he  has  waived  his  right  to  so  claim 
now.  When  chancery  existed  as  a  separate  court,  and  a 
suitor  came  there  asking  for  equitable  relief  upon  a 
statement  of  facts  in  his  bill  upon  which  he  could  get  full, 
complete  and  adequate  relief  in  an  action  at  law,  the 
chancellor  was   free  to  so  inform  him  and  reftise  to  be 
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vexed  by  his  suit,  but,  in  order  that  the  defendant  might  so 
insist;  and  have  the  suit  dismissed  on  his  motion  it  was 
necessary  for  him  to  so  plead  in  his  answer,  in  default 
of  which  ho  was  held  to  have  waived  that  defense  and 
submitted  the  cause  to  chancery  for  equitable  disposition, 
provided  that  court  could  in  the  end  make  any  such 
disposition  of  it ;  and  such  is  still  the  rule  of  pleading 
(Grandin  v.  LeRoy,  2  PaigCy  509;  Wiswall  v.  Hall, 
3  Paigsy  313;  LeRoy  v.  Piatt,  4  PaigCy  77;  Trascott 
V.  King,  6  K  Y.  147 ;  Town  of  Mentz  v.  Cook,  108  N.  T. 
504 ;  Ostrander  v.  Weber,  114  N.  Y.  95 ;  Watts  v.  Adler, 
130  N.  Y,  646).  But  the  facts  stated  in  the  complaint 
made  the  action  at  bar  an  equitable  one  solely,  and  not  of 
legal  cognizance,  and,  therefore,  the  defendant  could  not 
properly  have  pleaded  that  the  plaintiff  had  an  adequate 
remedy  in  an  action  at  law.  He  was  not  required  to  plead 
that  upon  the  actual  facts  which  the  plaintff  had  not 
pleaded  the  planitiff  could  get  adequate  redress  in  an  action 
at  law.  He  was  only  required  to  plead  to  the  complaint ; 
and  the  complaint  being  framed  solely  for  equitable  relief, 
it  being  found  upon,  trial  tbat  the  plaintiff  is  not  entitled  to 
such  relief,  the  court  cannot  entertain  the  action  to  give 
judgment  for  damages  or  to  amend  the  complaint  so  as  to 
change  the  action  into  one  at  law  (Wheelock  v.  Lee,  74 
N.  Y.  495;  Oakville  Co.  t;.  The  Track  Co.  105  N.  Y. 
658 ;  Bockes  v.  Lansing,  74  K  Y.  437). 

The  complaint  is,  therefore,  dismissed,  with  costs. 
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Election— Oonrt  cannot  be  open  on  day  of  general,  and  mandamus 
cannot  issue 1 
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Voter  denied  right  to  vote  at,  has  no  remedy  until  After  bis 

right  19  lost     ..«.•••••..! 

Equity— Distinptiook  between  common  and  law         ....  443 

8ee  SuBCMARY  Pkocexdingb. 

Evidence— In  proper  receipt  of  is  repaired  by  eamnlatim  testimony 
to  said  fact 321 

Testimony  to  effect  that  property  was  deliTered  at   the 

establishment  of  defendant's  testator,  is  testimony  to  personal 
transaction  with  the  defendant     .......  321 

Examination  of  party  boforo  trial— Affidavit  by  attorney  when  not 
sufficient  .        .        .       « 15 

-—^  Stating  residences  of  par  ties  in  affidavit  .  .        .    15 

Where  examination  of  more  than  one  is  sought,  affidavit 

should  show  what  it  is  expected  each  will  prove,  and  only  one 
ehould  be  examined  if  all  are  expected  to  testify  to  same  facts  .    15 

Is  not  ordered  as  of  coarse,  but  rests  in  sound  discretion  15 

Is  matter  of  right,   of  testimony  would  be  material    and 

necessary  on  trial 67,  69,  note 

Extent  of  justice's  discretion 67,  69,  note 

Previous   examinations   in   supplementary  proceedings  no 

reason  for  denying 69,  note 

Wlien  order  for,  sustained  by  complaint 195 

Execution — Order  direction  return  of  deposit  improperly  with- 
drawn, cannot  be  enforced  by 82 

Collection  of  costs  awarded  by  interlocutory  judgment .        .  146 

Pension  money  and  property  purchased  therewith  exempt     .  161 

Exemption  how  protected  where  money  invested  in  house 

upon  which  there  are  a  mortgage  and  mechanic's  liens  .  161 

Instance  of  a  case  where  it  was  helo  that  moneys  collected  on 

execution  should  not  be  paid  over  until  a  claim  to  a  part  thereof, 
founded  upon  an  alignment  of  a  part  of  the  lien  of  the  attorney 
for  the  plaintiff  in  the  execution,  was  secured,  or  unless  the 
amount  of  such  claim  was  deducted  and  deposited  in  court  to 
await  the  determination  thereof    '..,...  2G1 

When  irregular  because  not  conforming  to  judgment,  but 

not  void 241 

Void,  furnishes  no  justification  for  acts  done  thereunder       .  241 

If  irregular,  how  far  and  when  a  justification  for  acts  done 

under  it 241 

^— —  May  be  issued  on  district  court  judgment,  docketed  in 
county  clerk's  office,  action  on  which  is  barred  by  the  statute  of 
limitations 297 

See  SUPPLEMBNTART  PROCEEDINGS. 

Executor  and  Administrator — Decree  granting  letters  of  adminis- 
tration to  minor  absolutely  void,  and  may  be  attacked  eolatcr- 
ally      .,.      ^.        ......        .        311,429 

•^—  Contract  made  by  minor  while  acting  as  administrator  not 
binding  on  estate        ••,«.,,..        429 
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—  When  claim  against  deoedenVn  estate  baned  by  short  statute 

of  limitations 422 

—  Rejection  of  one  item  of  elahn  snfflctent  to  set  short  statute 

of  limitations  running  as  to  such  item 422 

—  Rejection  sufficient  to  set  short  statute  running  although 


notice  to  present  claim  not  published 422 

—  Rejection  may  be  by  attorney 422 

—  Second  rejection  does  not  waive  former  rejection  .  .  422 
Note  on  rejection  of  claim  against  decedent's  estate      .        .        .  427 


Foreclosure— Corporate  grantee  of  real  property  not  neooessary 
party  to  action  to  foreclose  mortgage  where  deed  not  recorded 
and  its  raanagei  is  made  defendant  as  owner  of  equity  of 
redemption 197 

Order  of  reference  to  compute  amount  due,  not  Jurisdictional  197 

When  such  order  in  due  form 197 

Presumption  as  to  referee's  oath 197 

Judgment  in  action  for,  cannot  be  amended  after  sale  by 

inserting  provision  for  deficiency 264 

Holiday — Court  cannot  be  open  on  day  of  general  election,  except 
to  receive  a  verdict  or  discharge  a  Jury  or  for  the  exercise  of 
certain  jurisdiction  in  criminal  cases 1 

Infant —Cannot  be  administrator 311,  429 

Upon  attaining  majority  may  sue  to  disaffirm  contract  made 

by  him  while  assuming  during  minority,  to  act  as  adminis- 
trator         311,  429 

Injunction  —When  may  be  granted  restraining  prosecution  of  sum- 
mary proceedings *        .        .        .  220 

See  Contempt. 

Inspection — When  ordered  of  books  and  papers  received  by  one  de- 
fendant as  assignee  for  the  |benefit  of  creditors  of  another 
defendant,  in  action  to  set  aside  preferences  made  by  the 
assignor 80 

Insolvent  Debtor— Proceedings  for  discharge  from  imprisonment 
most  conform  to  statute 331 

Wben  schedule  of  property  insufficient 831 

Interpleader — Affidavit  need  not  express  doubt  as  to  who  has  just 
claim 300 

Joint  Stocic  Company  —See  Associatiox. 

Joint  Tenancy— See  Partition. 

Judgment -Entry  of  final,  without  further  application  to  court  in 
equitable  action,  where  interlocutory  Judgment  on  demurrer 
directs,  in  case  of  failure,  to  pay  costs  and  answer  .        .  143 


—  Interlocutory,  sustaining  demurrer  to  part  of  answer 
award  costs,  and  provide  for  execution  to  collect 

—  On  overruling  demurrer 

—  Instnuce  of,  taken  by  default,  which  should  be  opened 


may 
.  146 
.  208 
.  137 

—  When  not  necessary  to  serve  copy  proposed    answer  on 
motion  to  open  Judgment  taken  by  default 137 


458  INDEX. 

pacs 

Power  of  eontt  to  amend 95 

In  action  for  foreclosure  of  morti^age  cannot  be  amended 

after  sale  by  inserting  provision  for  deficiency    .        .        •        .  264 

When  laches  will  defeat  motion  to  set  aside    .  .        .10 

Liability  merged  in,  cannot  be  reviTed  by  vacating       .       .    10 

-*—  When  not  set  aside  becaose  of  error  of  law      .        .        •       •    10 

Power  of  supreme  court  to  vacate 10 

Judgment  Roll — What  papers  should  be  contained  in  when  Judg- 
ment is  entered  on  demurrer 234 

Bill  of  particulars  is  not  part  of  such  a  Judgment  roll    .        .  234 

JurisdicUon— Must  be  expressly  conferred 220 

When  court  has  not  Jurisdiction  against  foreign  corporation  348 

Of  saperior  court  of  the  city  of  New  York,  of  action  against 

foreign  corporation 109 

See  District  Court  in  Citt  of  New  York  ;  Justicks  Court. 

Justices'  Court — Jurisdiction  depends  not  on  amount  claimed   in 
pleadings,  but  on  amount  shown  by  proof  to  be  in  dispute         .  288 

Dismissal    of    action,  ou   ground   that  amount  in  dispute 

exceeds  $400,  may  be  reviewed  on  appeal  for  new  trial       •        .  288 

Instance  of  case  in  which  amount  in  dispute  did  not  exceed 

$400 288 

It  seetMf  that  there  are  no  attorneys  therein     .        .        .        .71 

Judgment  by  default  without  personal  service  of  summons 

can  only  be  taken  where  the  defendant's  property  has  been 

attached 228 

Judgment  by  default  should  be  reversed  where  attachment 

not  duly  levied  and  personal  service  of  summons  not  made        .  228 

Defect  in  such  case  jurisdictional 288 

See  District  Court  in  the  City  op  New  York. 

Lien— See  Attorney's  Lien. 

Limitation  to  Action— Fact  that  action  m  Judgment  of  District  Court 
doclteted  in  County  Clerk's  office  is  barred,  does  not  prevent 

issuance  of  execution  thereon        .        * 297 

Payment  when  does  not  extend  time  of  ...  226 

Payment  in  settlement  of  an  account  is  not  an  item  in  a 

mutual  account  within  the  meaning  of  the  statute      .        .        •  225 

Mutual  open  and  current  account  defined        ....  225 

Time  of  bringing  action  to  recover  damages  for  personal 

injuries,  caused  by  nuisance,  is  limited  not  to  three  but  to  six 

years 232 

When  begin  to  run  as  to  claim  against  decedent's  estate        .  422 

■J—  What  rejection  of  such  claim  sufficient  to  set  statute  running  422 


Mandamus — When  will  issue  to  compel  Justice  to  make  final  order 

in  summary  proceedings 71 

Cannot  be  issued  by  Judge  at  chambers    ....        *      1 

The  rule  as  to  who  may  issue  stated 1 

• Cannot  issue  on  election  day 1 

Cannot  be  use.l  as  means  of  tryiu;^  title  to  office    .        .        .  333 
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Will  not  issue  to  compel  Teeognition  of  court  attendant  when 

another  has  been  appointed  in  relator's  place,  and  is  ozeioising 

'  duties  of  office 33S 

Note  on  dutincHon  hetween  oauaeB  where  mandamus  isaue^  and  in 

which  quo  warranto  is  the  remedy     .......  335 

Mechanic's  Lien — Action  may  be  brought  on  bond  given  to  discharge, 

without  first  prosecuting  to  the  end  an  action  to  foreclose  the  lien  28 
Merger— Right  lost  by,  when  cannot  be  revived  .10 

Mistal(e— A  defect  in  a  copy  of  a  paper  served  is  not  cured  by 

sho  «viug  that  the  original  is  correct 819 

A  party  may  always  treat  a  copy  of  a  paper  served  on  him  as 

u  true  copy  of  the  original 319 

MOii:n— When  condition  cannot  be  imposed  upon  denying  .  .  201 
On  motion  for  leave  to  serve  supplemental  answer,  the  court 

may.  under  prayer  "for  such  other  and  further  relief"  permit 

amendment  of  original  answer 363 

Negligence— Action  for  personal  injuries  caused  by  nuisance  is  not 

lor  f..s  ...a.  ..  ••      JUfJB 

New  Trial — When  may  be  granted  on  minutes  after  dismissal  of 

complaint 41 

Motion  for,  on  ground  of  surprise 155 

When  not  granted,  because  of  surprise  consisting  of  absence 

of  material  witness 155 

Notice  of  Trial— Is  given  and  received  subject  to  right  to  amend, 

demur  or  move  on  pleadings  .        .        * 14B 

Does  not  prevent  granting  of  motion  for  leave  to  serve 

supplemental  answer *      .        .        •        .  101 

When  ohvious  clerical  error  not  fatal 352 

Xote  on  effect  of  defects  in 353 

Nuisance— Action  to  recover  demages  for  personal  iivjuries  caused 

by,  is  not  for  negligence 232 

Parties  to  Action— Nonjoinder  of  defendants,  how  taken  advantage 

of • 21 

Partition  —Property  held  in  joint  tenancy  may  he  partitioned  or 

sold  though  some  of  the  joint  tenants  object  .  .  .  .268 
The  court  has  no  power  to  direct  extra  advertising  of  sale  in 

action  for 287  note 

Disposition  of  infant's  share 360 

Effect  of  death  of  owner  of  share  after  sale      •        •        .        .  369 

Partnerslilp —Existence  of  conditions  precedent   to   contract  not 

presumed 183 

When  partner  entitled  to  accounting 183 

Place  of  Trial — ^Action  against  public  officer  for  libel  .  •  •  201 
When  condition  cannot  be  imposed  upon  denying  motion  to 

change      201 

Which  is  proper  county  where  only  one  of  several  parties  re- 
side within  the  State 403 

—  Ri;;bt  to  change,  to  proper  county  absolutely  .        •        .  403 


460  INDEX. 

When  dflBuuid  firoperly  wrred  after  answer  to  ozigiBal  eom- 

plaint,  bat  before  answer  to  amended  eomplaint  .  403 

Plaaiiag— Bnle  as  to  constroction  of 434 

Allegation  with  power  of  attorney  was  rsToked,  his  state- 
ment of  a  conclusion  and  not  of  afaet 434 

The  conclosion  in  pleading  need  not  be  answered  .  .  434 

Motion  to  strike  ont  sham  may  be  made,  notwithstanding 

giving  and  receipt  of  notice  of  trial 146 

— -  AtHtndmieut  of,  in  action    removed  from  District  Conrt  to 

Coart  of  Common  Pleas 90 

Second  amended  complaint  cannot  be  served  of  conise  after 


oue  has  been  stricken  out  as  improperly  served  ....  400 

—  Amended  complaint  cannot  be  stricken  ont  on  the  ground 
that  it  Bets  up  a  cause  of  action  not  stated  in  original  complaint  400 

—  Cannot  be  amended  on  appeal  if  amendments  sabstantially 
change  claim  or  defense 341 

Complaint  in  action  to  detennine  conflicting  claims  to  real 


property  sufficient  where  it  shows  that  plaintiff  had  construc- 
tive possession 326 

—  Complaint  in  action  to  determine  claim  to  real  property  alleg- 
ing the  defendant  unjustly  claims  fee  insufficient  unless  other 
facts  stated 396 

—  In  action  between  partners  for  accounting,  amount  of  profits 
plaintiff  is  entitled  to  and  fact  of  his  due  performance  of  con- 
ditions subsequent  need  not  be  alleged 183 

—  Ini^tauce  of  complaint  for  money  loaned  held  insufficient      .  183 

—  Failure  to  state  domicile  of  foreign  corporation  not  demurra- 
ble defect         390 

—  Recovery  cannot  be  had  upon  cause  of  action  differing  from 
that  pleaded 341 

—  Complaint  stating  cause  of  action  on  which  defendants  are 
separately  but  not  jointly  liable  properly  demurred  to  for 
misjoinder  of  causes  of  action 356 

—  Demurrer,    Right  to  serve,  to  answer  not  affected  by  giving 

or  receipt  of  notice  of  trial    .        .        * 146 

—  Fact  that  new  matter  stated  as  ''further  defense''  is  not 
stated  as  separate  defense,  does  not  prevent  demurrer  thereto   .  146 

—  Allegation  in  answer  in  action  on  note,' that  it  was  given  to 
the  payee  for  accomodation  only  is  new  matter,  and  may  be  de- 
murred to  146 

—  Complaint  may  berdemurred  to  for  improperly  uniting  cause 
of  action,  although  they  are  uudistinguishably  ^blended  in  a 
single  count 956 

—  AMtoer — Noujoinedof  defendants,  how  set  up  .        .        .    21 

—  When  should  not  be  striken  out  as  sham  ....        *    56 

—  Denials  of  knowledge  or  information  sufficient  to  fbnn  a 
believe  when  sufficient «       •        .       .    56 
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—  Instance  of  answer  pleading  breach  of  alleged  condition 
precedent  held  insufficient 183 

—  In  equity,  an  answer  going  to  the  relief  demanded  is  proper  1S3 
Recital  of  foots  forming  basis  of  partial  defense  in  complaint 


does  not  preclude  their  use  as  new  matter  in  answer  as  basis  of 
defense 183 

—  Denying  transfer  of  note  sued  on»  and  alleging  that  payee  is 
still  the  holder  properly  striken  out  as  sham,  on  payee's  affidavit 
showing  trausfer  to  plaintiff 146 

—  Denial  that  plaintiff  is  holder  of  note  sued  on,  without 
denying  that  he  is  the  owner,  raises  no  issue        ....  146 

—  Denial  of  incorporation  when  insufficient         ....  379 

—  CounteT'elaim — What  may  be  interposed  in  action  brought  in 
district  court,  and  removed  to  court  of  common  pleas  .    91 

—  When  may  be  set  up  by  supplemental  answer  ....  101 

—  When  in  action  of  ejectment,  counter  claim  for  devise  charged 

on  land  may  be  set  up    .         •  157 

Action  for  accounting  between  partners  is  on  contract  and  a 


counter-claim  consisting  of  a  cause  of  action  on  contract  may  be 

set  up 183 

— -  Instance  of,  for  money  loaned  held  insufficient        .        .        .  183 

Instance  of  case  where  fact  while  sufficient  as  defenses  and 

off  sets,  were  not  available  as  counter- claims        .        -        .        .  434 

Reply  not  necessary  which  is  insufficient  to  constitute  a 

counter-claim .        .        ,  434 

Failure  to  reply  when  does  not  admit  facts  alleged  .  434 

Supplemental  —Adulteries  committed  subsequent  to  commence- 
ment of  action  for  divorce  may   be  pleaded  by  supplemental 

answer,  both  as  defense  and  cotmter-claim 101 

Power  to  permit  service  of  supplemental  answer,  not  taken 

away  by  services  of  notice  of  trial 101 

Instance  of  case,  in  which  there  was  an  absence  of  such  laches 
and  bad  faith  as  would  defeat  a  motion  for  leave  to  serve 

supplemental  answer 101 

Poo:*  Person— Right  of  infant  to  sae  as 365 

Wealth  of  guardian  ad  litem  does  not  prevent  granting  of  per- 
mission to  sue  as 365 

Granting  of  leave  to  sue  as  not  discretionary  •        .  .365 

Proceedings  Suppbrncntary  to  Execution— See  Supplementary  Pro- 

CEKDINGS. 

PrchibHion— When  writ  of,  not  granting  to  restrain  aommary  pro- 
ceedings   417 

Power  of  Attorney -When  coupled  with  interest  is  irrevocable         .  434 

Receiver — ^When,  of  foreign  corporation  may  be  appointed  in 
supplementary  proceedings 178,  246 

Temporary,  of  corxK>ration   may  maintain    any   action    or 

special  proceedings  to  oolleoti  receive  or  preeorre  its  property  .  859 
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<— »  May  maintain  proceeding  for  examination  of  person  alieged 

to  bare  corporate  property  in  liia  possession 369 

Ifote  on  examination  of  person  having  property  of  corporation  in  \%8 

possession  .• 360 

In  action  by,  filing  of  bond  mnst  be  shown  .        .        .41 

Referee— When  stipalation  as  to  fees  of,  too  indefinite    .        .        .46 

When  presomed  to  have  taken  oath 197 

Replevin — What  proof  of  \ralne  sufficient  to  sostain  action      .        .  321 

When  plaintiff  may  have  judgment,  although  value   not 

proyen S21 

SeeurHy  for  Cotis  —Infant  plaintiff  must  give,  although  she   has 

given,  undertaking  to  procure  an  order  of  arrest         .        .        .  238 
Service— What   effort  to  serve   summons,  sufficient  to  authorize 

order  for  service  by  publication 197 

•^^  Order  for  service  by  publication  need  not  contain'option  that 

service  may  be  made  out  of  the  State 197 

What  proof  of  publication  sufficient 197 

Of  summons  by  leaving  on  defendant's  shoulder,  wheii  suffi- 
cient         59 

When  not  set  aside  as  having  been  effected  by  trick  .59 

Statute— Rule  as  to  interpretation  of  statute  adopting  prior  stat* 
nte,  and  effect  of  subsequent  amendment  of  such  prior  statute  140 

"May"  should  be  construed  "  must"  where  power  is  conferred 

for  benefit  of  the  public  or  a  third  person 365 

Stenographers  Fees  —Upon  reference,  not  taxable  in  the  absence  of 

stipulation  providing  therefor        ...:...    46 
Summary  Proceedings— Jurisdiction  of  justice  in,  with  respect  to 

equitable  defenses 220 

Justice  cannot  require  attorney  to  show  his  authority  to 

appear •        .    71 

Rules  of  supreme  court  apply  to        •••...    71 

When  tenant  may  invoke  aid  of  court  of  equity,  and  enjoin- 
ing sunmiary  proceedings 220 

When  not  restrained  by  writ  of  prohibition     ....  417 

Provisions  of  code  as  to  trial   of  question  of  title,  do  not 

apply  to  .        . 417 

Question  of  title  does  not  arise  in  only  a  question  of  posses- 
sion   417 

Right  of  Justice  to  try  and  power  of  justic)  wO  dismiss  where 

qnestionsof  title  appear  on  plaintiff's  proof         •        •        •        .417 
— r-  What  IS  sufficient  cause  for  refusing  order  awarAng  pos- 
session        71 

Justice  cannot  acyoum  of  his  own  motion       .        •        •        .71 

Justice  cannot  delay  making  of  order  in,  without  snffloient 

cause 71 

Design  and  intent  of  statute  providing  for      .        •        •        .71 

When  appeal  from  order  in,  does  not  act  as  stay     .        •        .29 
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Stay,  pending  appeal  from  judgment  for  rent,  does  not  pre- 
vent demand  of  rent  and  maintenance  of  eummaiy  proceedings 

because  of  non-payment         .       , 29 

Demand  for  rent  when  pre-reqnisite  to  maintenance  of  .        .29 

Summons— Copy  served  controls 319 

Court  named  in  copy  served,  is  court  in  whicli  action  is 

pending,  altliough  other  papers  are  entitled  in  another  court    •  319 

See  Serviob. 

Superior  Court  of  tko  CHy  of  New  Yoric— When  has  Jurisdiction  of 

action  against  foreign  corporation 106 

Sopplemental  Pleading^See  Pleading. 

Snpplemontary  Proceodings— Production  of  books;  how  enforced     .  253 

When  maintainable  against  foreign  corporation  10,  246 

When  receiver  of  foreign  corporation  may  be  appointed  191,  246 

Office  for  transaction  of  business  in  person,  defined     , .        .  178 

Error  in  affidavit  as  to  date  of  issuing  execution  may  be 

disregarded 178 

Surrogate's  Court— When,  may  order  sale  of  decedent's  real  prop- 
erty to  pay  debts,  notwithstanding  there  is  a  power  of  sale  in 

the  executors 128 

Trial — ^When  adjournment  of  property  refused        ....    37 

Order  refiising  to  adjourn,  not  reviewable  on  appeal     .        .    37 

Where  motion  to  dismsss   complaint  is  made   on  several 

grounds  and  denied,  and  then  renewed  on  auother  ground,  and 
granted  without  specifying  on  what  ground,  any  of  the  grounds 

stated,  if  sufficient,  will  sustain    . 41 

Upon  trial  of  demurrer,  a  claim  by  defendant  that  complaint 

is  defective  shoold  receive  first  consideration      ....  183 

Practice  upon  trial  of  equitable  where  cause  of  action  at  law 

is  proved 443 

When  complaint  should  be  dismissed,  because  it  is  in  equity 

and  the  cause  of  the  action  proved  is  at  law       ....  443 
What    variance     between     pleading     and   proof    is    ma- 
terial       .        . 341,375,884 

What  objection  to  evidence  insufficient  to  sustain  point  that 

the  evidence  was  not  within  the  issues  raised  by  the  pleadings    413 

Kon-8uit  is  not  a  determination  of  the  action    upon    the 

merits  and  does  not  bar  any  action 413 

Right  to  have  issues  framed  for  trial  by  jury  when  not 

waived  by  laches 408 

When  trial  by  jury  should  be  ordered  of  issues  arising  upon 

counter-claim  in  action  to  foreclose  mechanic's  lien    .  .  408 

Note  on  waww  of  trial  by  Jury 410 

When  right  of  trial  by  jury  is  not  waived  by  faUing  to 

demand  it 443 

Distinction  between  law  and  equity 443 

— -  Instance  of  case  in  which  decision  was  against  weight  of 
evidence 422 
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Reqnest  to  charge  properly  where  one  proposition  thereof  ie 

crroDeoiis 321 

Question  whether  there  is  eyidence  for  the  Jury  is  a  question 

of  law  for  the  court  to  determine 321 

Improper    receipt   of    evidence   is    cnred   hy   onmalatiTe 

testimony  to  same  fact    » 321 

When  Judgment  not  rerersed  for  error  in  admitting  evidence  321 

When  dismissal  of  complaint  is 113 

See  NoncE  of  Triaz«. 


Unlneorporated  Astoeiation— See  Assogiatiok. 

Undertai(in|— Liability  of  soreties  in,  to  prooore  order  of  arrest      .  150 

See  Appeal,  Arrest. 
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